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suspension. In addressing that precise question in this case we follow the Supreme

Court’s analysis and conclusion in that case.

The Supreme Court first cited its decision in Cleveland Bd. of Ed. v. Loudermill
470 U.S. 532, 105 S. Ct. 1487, 84 L. Ed. 2d 494 (1985) where it had held that “a public
employee dismissible only for cause was entitled to a very limited hearing prior to his
termination, to he followed by a morc comprehensive post-termination hearing.” Gilbert

v. Homar, supra, at 929, 117 8. Ct. at 1811. In Loudermill the Court stressed that the

pretermination hearing “should be an initial check against mistaken decisions —
essentially a determination of whether there are reasonable grounds to believe the

charges against the employee are true and support the proposed action.” Loudermill

supra, at 545-46,

In the course of its opinion in Loudermill, the Supreme Court, in assessing the

importance of the governmental interest in the immediate termination of a tenured
employee, had observed that “in those situations where the employer perceives a
significant hazard in keeping the employee on the job, it can avoid the problem by
suspending with pay.” Id. at 544-45 (emphasis the Supreme Court’s).

The Supreme Court, in its opinion in the Gilbert case, took note that the lower
court in its opinion’ had

Rel[ied] on this dictum, which it read as “strongly suggesting that

suspension without pay must be preceded by notice and an opportunity to

be heard in all instances,” 89 F.3d at 1015 (emphasis the Supreme Court’s)

... [and] the Court of Appeals adopted a catcgorical prohibition: “[A]

governmental employer may not suspend an employee without pay unless
that suspension is preceded by some kind of a pre-suspension hearing,

7 89 F.3d 1009 (3d Cir. 1997).
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provgsding the employee with notice and an opportunity to be heard.”
Ibid.

Gilbert v. Homar, supra, at 929-930, 117 S. Ct. at 1811. The Supreme Court reversed the

Court of Appeals and called its holding on the point “indefensible.” Id. at 1812. In its
opinion the Supreme Court went on to point out that:

It is by now well established that ““‘due process,’ unlike some legal rules,
is not a technical conception with a fixed content unrelated to time, place
and circumstances.” Cafeteria & Restaurant Workers v, McElroy, 367
U.S. 886, 895, 6 L. Ed. 2d 1230, 81 S. Ct. 1743 (1961). “Due process is
flexible and calls for such procedural protections as the particular situation
demands.” Morrissey v. Brewer, 408 17.S. 471, 481, 33 L. Ed. 2d 484, 92
S. Ct. 2593 (1972). This Court has recognized, on many occasions, that
where a State must act quickly, or where it would be impractical to
provide predeprivation process, postdeprivation process satisfies the
requirements of the Due Process Clause. [citations omitted] Indeed, in
Parratt v. Taylor, 451 15.S. 527, 68 L. Ed. 2d 420, 101 S. Ct. 1908 (1981),
overruled in part on other grounds, Daniels v. Williams, 474 U.S. 327, 88
L. Ed. 2d 662, 106 S. Ct. 662 (1986), we specifically noted that “we have
rejected the proposition that [due process] always requires the State to
provide a hearing prior to the initial deprivation of property.” 451 1].S. at
540. And in EFDIC v. Mallen, 486 U.S. 230, 240, 108 S. Ct. 1780, 1788,
100 L. Ed. 2d 265 (1988), . . . we unanimously approved the Federal
Deposit Insurance Corporation’s suspension, without prior hearing, of an
indicted private bank employee, ... .

Gilbert v. Homar, supra, at 930-31, 117 S. Ct. at 1812.

The Supreme Court then described the method to be used “to determine what
process is constitutionally due™ as requiring the balancing of three distinct factors:

First, the private interest that will be affected by the official action;
second, the risk of an erroneous deprivation of such interest through the
procedures used, and the probable value, if any, of additional or substitute
procedural safeguards; and finally, the Government’s interest. Mathews v.
Eldridge, 424 13.S. 319, 335,47 L. Ed. 2d 18, 96 S. Ct. 893 (1976). Sce

also, e.g.. Mallen, supra, at 242; Logan v. Zimmerman Brush Co., 455
U.S. 422, 434,71 L. Ed. 2d 265, 102 S. Ct. 1148 (1982).

* Of course, in this case, this Respondent has had notice and an opportunity to be heard. In fact, she has
been heard, presenting her side of the question in several filings with this Court and on two occasions at
oral argument — once before a panel of this Court consisting of President Judge Curran, President Judge
Emeritus Morris and Judge Clement and the second time before the full Court,
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1d. at 931-32, 117 S. Ct. 1812.
Referring to the first factor, the Court recognized the severity of depriving
someone of the means of his livelihood, but noted:

On the other side of the balance, the Statc has a significant interest in
immediately suspending, when felony charges are filed against them,
employees who occupy positions of great public trust and high public
visibility, such as police officers. Respondent contends that this interest in
maintaining public confidence could have been accommodated by
suspending him with pay until he had a hearing. We think, however, that
the government does not have to give an employee charged with a felony a
paid leave at taxpayer expense.

1d. at 932,117 S. Ct. at 1813.
Proceeding with this analysis, the Court went on to say:

The last factor in the Mathews balancing, and the factor most important to
resolution of this case, is the risk of erroneous deprivation and the likely
value of any additional procedures. . .. the purpose of any pre-suspension
hearing would be to assure that there are reasonable grounds to support the
suspension without pay. Cf. Mallen, 486 U.S. at 240. But bere that has
already been assured by the arrest and the filing of charges (emphasis
added).

In Mallen, we concluded that an “ex parte finding of probable cause” such
as a grand jury indictment provides adequate assurance that the suspension
is not unjustified. Id., at 240-241. The same is true when an employee is
arrested and then formally charged with a felony. First, as with an
indictment, the arrest and formal charges imposed upon respondent “by an
independent body demonstrate thal the suspension is not arbitrary.” Id., at
244. Second, like an indictment, the imposition of felony charges “itself is
an objective fact that will in most cases raise serious public concern.” Id.,
at 244-245, It is true, as respondent argues, that there is more reason to
believe an employee has committed a felony when he is indicted rather

and charge give reason enough. They serve to assure that the state

employer’s decision to suspend the emplovee is not “baseless or

unwarranted,” id., at 240, in that an independent third party has

determined that there is probable cause to believe the employee committed
a serious crime (emphasis added).

Id. at 933-34, 117 S. Ct. at 1813-14.
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In Gilbert, the charges against respondent were dismissed shortly after he was
initially suspended without pay and the Supreme Court marked the importance of that
devclopment with the observation that:

Once the charges were dropped, the risk of erroneous deprivation

increased substantially, and, . . . there was likely value in holding a prompt

hearing, ....
Id. at 935, 117 S. Ct. at 1814.
It is useful, in evaluating the factors bearing on the determination of what process

is constitutionally due here, to stand the facts of the case presently before us alongside

the facts of Gilbert v. Homar which were before the United States Supreme Court. In

doing so, we find the circumstances of this case provide more support for the entry of an
interim order of suspension without pay than do those of Gilbert v. Homar. There are
several reasons for this:

1. The state’s interest in immediately suspending, when felony charges are
filed against them, “employees who occupy positions of great public trust and high
public visibility” is of heightened significance, said the Supreme Court in Gilbert v.
state’s interest here, then, is only more vital: for what employees occupy positions of
greater public trust or of higher public visibility than judges?

2. In the case before us a Criminal Information has been filed against
Respondent based upon Recommendations made in a Presentment by an Investigating
Grand Jury and, in addition, after a two-day preliminary hearing, a judge has found that a

Gilbert v. Homar, the respondent was merely arrested and formally charged. There, the
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Supreme Court acknowledged that: “there is more reason to believe an employee has
committed a felony when he is indicted rather than merely arrested and formally
charged; but for present purposes arrest and charge give reason enough.” Gilbert v.
Homar, supra, at 934, 117 S, Ct. at 1814,

3. In Gilbert v. Homar the charges were dropped — not so, in this case; the
criminal prosecution of Respondent goes forward.

4. The post suspension, pre-termination hearing to which this Respondent is
entitled under Article V, §18(b)(5) of our Constitution before any final sanction can be
imposed, will provide her with far greater due process protection than that which
satisfied the Supreme Court in Gilbert v_Homar, i.c., notice of a meeting with his
employer and “an opportunity to tell his side of the story.” Id. at 927, 117 S. Ct. at 1810.

5. The pre-suspension procedures extended to this Respondent include
service of the Board Complaint and Petition for Interim Order, representation by counsel,

filing of a Response to Per Curiam Order for Hearing on Suspension and Pay Issues,

filing of briefs and oral argument in this Court (twice). In Gilbert v. Homar, the
Respondent was suspended without pay immediately without receiving even notice that
there was an intention to do so.

It is our conclusion that the due process accorded Respondent by the
Pennsylvania Constitution and provided to her in this case satisfies the requirements of
The Due Process Clause of the United States Constitution as well as the Constitution of

this Commonwealth.”

° In addition, we note that should future developments establish the deprivation of pay to have becn
unjustified, this Court has the authority to order the restoration of any pay withheld.
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It should be noted that there has developed in our Commonwealth Court what
plausibly could be called a discrete cottage industry in reviewing appeals of public
employees who claim they were denied due process in the course of termination of their

employment. See, e.g., Olson v. Borough of Avalon, 814 A.2d 66 (Pa. Cmwlth. 2002);

of State, State Bd. of Medicine, 697 A.2d 291 (Pa. Cmwlth. 1997); Turner v.

Pennsylvania Public Utility Com’n, 683 A.2d 942 (Pa. Cmwilth. 1996);, City of

Philadelphia v. Fraternal Order of Police, 140 Pa. Cmwlth. 235, 592 A.2d 779 (1991);

Com., Dept. of Public Welfare, 95 Pa. Cmwlth. 22, 504 A.2d 952 (1986). In reviewing

these cases, the Commonwealth Court’s primary inquiry is determining whether the
employee received a “Loudermill hearing” — a reference to the Supreme Court’s decision
public employce dismissible only for cause was entitled to a very limited hearing prior to
his termination.” We are unable to identify any reason why the job status of this public
employee entitles her to more due process protection than police officers or school
teachers or any other public employee: there is no reason.

We emphasize, moreover, that the requirements of Loudermill apply to pre-

termination hearings: we are not here engaged in pre-termination proceedings — these

17



2012/08/30 16:06:08 21 /47

come later.
In the course of the Jaffe opinion, before deciding whether to enter an interim
order without pay, we considered it important to review a portion of out earlier opinion

in the case of In re Michael D. Smith, 712 A.2d 849 (Pa.Ct.Jud.Disc. 1998). In Jaffe

(referring to Smith), we said:

There we denied a petition for an interim order of suspension with pay,
and, in doing so, considered the possible consequence of the language of
Article V, §18(b)(5), regarding the presumption of innocence and the
burden of proof required in hearings on formal charges, in proceedings
leading to interim orders. In that opinion we said that, since §18(b)(5)
provided that “the subject of the charges shall be presumed innocent in
any proceeding before this Court, and the Board shall have the burden of
proving the charges by clear and convincing evidence, we believe that this
constitutional abjuration was intended to clothe respondents in interim
proceedings such as this with the presumption of innocence, and, although
we do not conclude that in these proceedings, the Board’s burden should
be to persuade this Court by clear and convincing evidence, we do hold
that it is the Board’s burden to persuade the Court that the totality of the
circumstances requires the entry of an interim order of suspension.”

Id. at 852.

We now affirm our holding in Smith that it is the Board’s burden to
establish that the “totality of the circumstances” requires suspension,'® but
reject the notion that the presumption of innocence extends to respondents
in interim proceedings. Respondent has directed our attention to this
dictum in Smith and calls upon us to accord this Respondent with the
presumption of innocence in these interim proceedings. Reconsideration
of the issue, which is central in this case, impels us to decline to do so.

Making the presumption of innocence a sine qua non in these proceedings
would ipso facto require a hearing for, in such case, the Board would be
compelled to produce some evidence in order to overcome the

% 1t probably is more precise to say that this Court needs to be persuaded that “the totality of the
circumstances requires suspension” - whether the Board is doing the persuading, or even the asking, is
immaterial. Of course we would prefer that the Board participate in the process, but we believe the
Constitution places the responsibility on this Court of safeguarding the integrity of the judicial system and
the public’s confidence therein from the time charges are filed until their final disposition; and it has not
made the discharge of that responsibility dependent or conditional upon anybody else doing anything. See

n.1, supra.
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presumption. This, as we have said, would contravene the fundamental
plan of the Constitution and nullify §18(d)(2) of Article V which
specifically authorizes the entry of temporary, “interim” orders “prior to a
hearing.”

Moreover, a “presumption of innocence,” in these intetim proceedings,
would be incongruous, for, in these interim proceedings we are not to
engage in a determination of guilt v. inmnocence; we engage in a
determination of whether the totality of the circumstances requires that a
judicial officer charged with felonies be suspended with or without pay
{(footnote omitted).

In re laffe, supra, at 317-18.

Having decided that this Court is constitutionally authorized to enter an interim
order without a hearing and that, in fact, the Constitution contemplates that we do so
where appropriate, and that such a procedure does not withhold or offend any due
process rights to which Respondent might be entitled, we must decide whether, in our
discretion, an interim order suspending Respondent without pay should be entered in this
case.

In this undertaking, we turn to the rule formulated by this Court in In re Larsen,
655 A.2d 239 (Pa.Ct.Jud.Disc. 1994) where we stated:

Rather than a per se rule as proposed by the Board, we are of the opinion

that a totality of the circumstances test is more appropriate, with each case

being decided on its own facts. Among the factors to be considered are

the nature of the crime charged, its relation, or lack thereof to the duties of

the responding judicial officer, the impact or possible impact on the

administration of justice in this Commonwealth, the harm or possible

harm to the public confidence in the judiciary as well as any other

circumstances relevant to the conduct in question.

Id. at 247. See, also, In re Smith, supra, at 851-52.

Consideration of the annunciated factors leads decisively to the conclusion that
the totality of the circumstances in this case calls for the entry of an interim order of

suspension without pay.
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Counsel for the Respondent contends that suspension without pay is not called for
in this case and urges this Court to leave undisturbed our Order of May 22, 2012
suspending Respondent with pay. Counsel makes three arguments on the question:
The first is a policy argument, viz., that it is the better policy for interim
suspensions to be with pay rather than without pay.
The second is a precedential argument, viz., that the decided cases call for
a suspension with pay in this case.
The third is a factual argument, viz., that the criminal charges are “weak.”
First, as to the policy argument: Respondent says that the policy which should
guide our decision is found in the constitutions, “both federal and state constitutions, is to
not challenge the pay of a sitting judge.”"! Respondent also suggests that we must not —
or at least should not — suspend without pay because when a public official is impeached
he or she continues to be paid until convicted by the Senate.'* This argument is off-point
and unpersuasive, especially when one considers that the Constitution specifically
bestows upon this Court the authority to suspend a judge without pay for an interim
period; and, indeed, we recognize that the conference of that authority subsumes the
obligation to do so in a proper case.'®> We think it is better that we look for policy
guidance in that part of the Constitution which deals with our function rather than in

those parts which don’t.

! Transcript of Proceedings, August 14, 2012, p. 20.
12 L(_i__

" We think it is obvious that the drafters considered that it was certainly a possibility that a case might
come along where the preservation of citizens’ confidence in their judicial system could only be assured by
suspension without pay — that suspension with pay wouldn’t do il — and so they included the “without pay”
provision in the Constitution.
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Second, as to the precedential argument: Respondent makes the point that there
are more cases — many more — wherein interim suspensions have been imposcd with pay
rather than without pay. The point is well taken and we acknowledge it; but what it
signifies is that this Court has been reluctant to suspend without pay and has been careful
to do so only in the most egregious cases — it does not signify anything about what we
should do in this case. We decide these cases one by one and we act on the totality of the
circumstances as we see it in each case, one by one.'

Third, as to the factual argument: Respondent thinks the criminal charges are
weak. We happen to think they are strong — and that they describe conduct so egregious
as to require Respondent’s interim suspension without pay.

We hasten to point out that we are not here called upon, nor do we here
undertake, to decide whether Respondent actually did the things with which she has been
charged, to decide, as it were, the underlying case. Rather, our function here is to
ascertain what it is upon which the charges are based in order to determine whether
“there are reasonable grounds to support a suspension without pay” (Gilbert v. Homar,
supra at 933, 117 S. Ct. at 1813), or, put in slightly different words, “to assure that the
state employer’s decision to suspend the employee is not ‘baseless or unwarranted.””
(Id. at 934, 117 S. Ct. at 1814). As we have seen, the United States Supreme Court has
held that a mere arrest and charge provide the requisite support for a suspension without
pay. A fortion, then, is the requisite support provided here where, in addition to an arrest

and charge, there is a Criminal Information based on a Grand Jury Presentment as well as

“ So long as we are talking about precedent, we mention that the most recent interim order of suspension

was entered this year by the Supreme Court in In re: Philadelphia Traffic Court Judge Willie Singletary,

No. 377 Judicial Admin, Dkt. (January 5, 2012). In that case the suspension was ordered without a
hearing, without pay, and the Respondent in that case was not charged with any crime.
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a finding of a prima facie case (on seven separate counts) by a judge after a hearing.
Thus, three times have “independent third part[ies] . . . determined that there is probable
cause to believe the [Respondent] committed a serious crime.” (Id.)

We will examine now the nature of the Respondent’s conduct as described in
testimony in the proceedings before the Grand Jury and at the Preliminary Hearing to
determine whether it is such that the faithful execution of our constitutional duty requires
the entry of an interim order of suspension without pay. In the process we will
necessarily be expressing our view on whether the evidence presented in support of the
charges is “weak” as counsel so persistently insists it is.

We think it is fair to say that the reason (or at least the main reason) that counsel
makes that argument is because he asserts that Respondent had no knowledge — no
knowledge whatsoever — that any of her employees working in her office in the Superior
Court — her secretaries and law clerks and including her own sister, Janine Orie, who was
the officer manager — were engaging in illegal, forbidden' political activities over the
course of two full years: 2003 and 2009. Counsel makes similar assertions about
Respondent’s lack of knowledge that any of the employees of another sister, former
Senator Jane Orie, working in her senatorial office, were engaging in extensive political
activities in assisting in Respondent’s campaigns for Supreme Court in the same two
election years. As a matter of fact, counsel challenged the Board to “to point to any
place in the transcript”'® where evidence could be found which would establish

otherwise. We have accepted that challenge and have reviewed the Notes of Testimony

15 Forbidden by the Order of the Supreme Court of Pennsylvania in In re: Prohibited Political Activity by
Court-Appointed Employees, 201 Judicial Admin. Dkt. 1 (1998).

' See Transcript of Proceeding, August 14, 2012, pp. 30-31.
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of the Preliminary Hearing; and we found a record brimming with evidence establishing
“otherwise.”

We refer to a few examples:

Lisa Sasinoski (Respondent’s chief law clerk) testified that she drove Respondent
all around the state to political events both during and after working hours. At these
events which included “mcets and greets” at law firms, courthouse “walk-throughs,”
visits to local radio stations, fundraisers, party caucuses, and dinners, she would work
with Respondent in handing out “handcards,” brochures and the like, all of political
content, and sometimes she would pass around nominating petitions for signatures. On
those trips, Respondent and Lisa Sasinoski commonly discussed speeches that Lisa
Sasinoski had written or helped write for Respondent. (N.T. 140-43, 148-51, Day 1).

We think it is likely that the Commonwealth will be able to establish:

that Respondent knew it was Lisa Sasinoski who was driving the car,

- that Respondent knew that it was Lisa Sasinoski who was helping her at the
political events,

- that Respondent knew who Lisa Sasinoski was and knew that she worked for
her in her Superior Court office,

- that Respondent knew that Lisa Sasinoski was paid by the Superior Court,

- that Respondent knew that Lisa Sasinoski was not paid by her or by the “Joan
Orie Melvin Campaign,”

- that Respondent knew that Lisa Sasinoski was prohibited from engaging in

any “partisan political activity” by an Order of the Supreme Court,’

' See n.15, supra.
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that Respondent knew that Lisa Sasinoski was violating that Order because
she knew Lisa Sasinoski was a court-appointed employee and was engaging
in partisan political activity on Respondent’s behalf,

that Respondent knew that she was prohibited from diverting the services of
Lisa Sasinoski for her own benefit by Section 3926(b) of the Pennsylvania

Crimes Code which designated the crime as a felony.

Lisa Sasinoski also testified that after the 2003 election, which Respondent did

not win, she walked into Respondent’s office:

A.

A

> 0 P O

and I said, I can’t do this anymore — it was after the election — I said, |
can’t do this anymore, I can’t do the up and down the high anymore, |
cap’t — it’s taken a tremendous toll on myself. I was suffering from
migraines, and I was not a professional fundraiser, I was not a
professional politician or someone that ran campaigns, and I said this has
got to stop. When I said that, she turned to me and said, Lisa, we need to
kick it up a notch.

Who said that?

Joan Orie Melvin.

Meaning what to you?

That I wasn’t working hard enough and it had not turned out well. If I
had worked harder, she would have won.

Meaning the election; is that correct?
Yes.
And then what happened?

The phone rang, she turned to answer it, Janine was standing behind me,
I felt intimidated by that. T got up and walked into my office.

And then what happened?

I came to work for the next two days — this happened on a Monday. By
Wednesday afternoon Janine came into my office and she said, I need
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your building ID and I need your court ID. I said, why? She said, you
need to talk to Joan about that. And she turned around and walked out.

I knew what it was. I knew they had fired me, but I didn’t realize that
they had taken me off the payroll on Monday. (N.T. 187-89, Day 1).

Barbara Brown, Jason Davidek and Sharon Cochran all testified that they drove
Respondent to political events (Brown and Davidek extensively, Cochran on one
occasion) and that at those events they did the same sort of things as Sasinoski was
doing. (N.T. 165, Day 1, Cochran; N.T. 143, Day 2, Brown; N.T. 190 Day 2, Davidek).
We think it is likely that the Commonwealth will be able to establish that Respondent
knew who these people were and that they were employed by and paid by the Senate of
Pennsylvania, and that they worked for her sister, then Senator Jane Orie, and were not
paid by Respondent or by Respondent’s campaign and that Respondent knew that by
diverting their services to her own benefit she was violating the same law as in the case
of Sasinoski.

Sharon Cochran testified that the event to which she drove Respondent was an
affair of Local 119 of the Steelworkers’ Union of which her ex-husband was a member,
that she was directed to get her husband to put together a rally and have Joan address the
Steelworkers, that the day before she inquired of her immediate supervisor, Jamie Pavlot,
then Senator Jane Orie’s chief of staff, whether the Steelworkers’ event was still on the
schedule and was advised by Pavlot that it was and that “The Judge would love to have
you attend.” (N.T. 269-72, Day 1). Cochran further testified that she did attend the
meeting which was poorly attended and when she came to work at the Senator’s office

the next morning waiting for her was a “scathing e-mail” from the Senator (who had not

attended the Steelworkers’ meeting) who “was livid about the poor attendance and that I
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hadn’t — that my husband and I had not done a better job in preparing for the event and it

was basically a waste of her sister’s time.” (N.T. 273-74, Day 1).

Barbara Brown also testified as follows:

Q.

A

o

> Lo 0

> 0 > 0 p

What other jobs or tasks did the Judge give you regarding Judge Baer, if
any?

As I recall, she had e-mailed me on an occasion and asked that I do some
research into his campaign expenses. Janine wasn’t available to do so.
The records were offsite.

And she asked you?

The Judge had asked me if I could please do this research and break the
monies down, total campaign monies. And she gave further instruction in
the e-mail.

[Witness is shown Exhibit 25.]

And I would ask the witness if you recognize this e-mail. Do you
recognize that document, Miss Brown?

Yes.

And is it related to any of the testimony that you have just given?

Yes.

And what was that?

This would be the e-mail I just referred to where the Judge had asked me
to do some research for her on Max Baer’s finance report, campaign
finance reports.

Did you complete the tasks as laid out in this e-mail?

To my memory, yes, I did.

And to your memory, who did you report the results to?

1 sent them back. I feel confident that I sent them back to the Judge as she
requested.
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And if you could, Ms. Brown, can you go through that e-mail and not read
it, but tell us what exactly you were instructed to do?

Compile from Max Baer’s campaign reports the total monies that he
collected, the total monies he spent, and also the total in kind
contributions. And of the total, how much of it was family money.
Ascertain that. And apply the expenses for staff. They were my notes.
What I got out of the e-mail to do.

And what e-mail address does this originate from?

It came from the Judge’s yahoo account.

And do you recognize that address?

Yes.

Would you use it on oceasion?

Yes.

To contact who?

The Judge.

And in your experience, would the Judge receive the messages?

Yes.

There is a sent day of the week and time. Do you see where I mean on the
second line?

Yes.

What day of the week was this sent to you?
Tuesday, February 3, 2004, at 2:43 p.m.
Are those business hours?

Yes.

Did you put this aside to work on later, or did you work on it in the
office?
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Again, as I recall, because it was the Judge, I began working on it right
away.

Was that your policy?

Yes.

Why?

The Senator stated more than once that Joan was a priority.
Mr. Casey: I'm sorty. I can’t hear the witness.

The Court; If you could speak up a little bit.

Mr. Becker: Try to speak up a little bit, ma’am.

The Senator indicated on several occasions that Joan was a priority.
Anything for Joan. She was a priority. 1 felt this was a priority at
that time. '

The text of the message mentions Janine. What was her role in this
subject?

In this subject, the Judge conveyed to me that she asked Janine if she
could, but Janine had sent all of their records offsite for storage and it
would take some time. Therefore, she was asking me if I could do it.

How much time did you spend on the tasks outlined in this e-mail, if you
know?

Honestly, I don’t remember.

Do you remember how much time you spent working on the campaign of
the Judge during 20037

It was quite a bit.

Can you estimate it for us perhaps using a percentage?

I would ballpark say 40 percent.

Forty percent. I want to limit your answer to the workday and the time
that you spent away from work. How much time would you say

percentage wise you spent doing campaign work that otherwise would
have been legislative time and you were being paid by the legislature?
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Averaging ballpark, I would still guess 40 percent.

Did you ever receive any other correspondence from the Judge separate
and apart from telephone calls and e-mails that you already testified to in
hard copy, let’s say?

Yes. The Judge after the campaign wrote me a very nice thank you letter.

Mr, Becker: Can I approach the witness and what ’m marking as
Commonwealth’s Exhibit 26.

The Court: Yes,

Mr, Becker:

> o p

[ ask you, Miss Brown, if you recognize that Exhibit?
Yes.
How do you recognize it? What is it?

This was a nice thank you letter that the Judge sent me after the
conclusion of the campaign. Even though she had lost, she did appreciate
my assistance throughout the year.

Mr. Becker: And the body of the letter is short. With the Court’s
indulgence, | would ask the witness to read it.

The Court: Go ahead.
You would like me to read the letter?
Please.

My parents instilled in me the real meaning of achievement. Working
your hardest and giving the best in your efforts. Ralph Waldo Emerson
said, every great achievement is the victory of a flaming heart.
Throughout my life, I have also aimed for achievement. While the
elections results were adverse, our flaming hearts have achieved. My
fulfillment is on mutual effort.

This past year has been a rewarding experience because [ shared it with
you. You have touched my heart through your support and friendship.
[’ve truly enjoyed the journey as it was an enriching one for me. May
God bless you. Joan Orie Melvin.
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And it’s signed by?

Joan Orie Melvin.

On receiving the correspondence, did it make sense to you?
Yes.

What would you say the Justice was thanking you for?

PO P O P oo

For my work on her campaign throughout the year. (N.T. 154-62, Day 2).
Jamie Pavlot testified about her role in obtaining an endorsement for Respondent
from some Veterans’ organization. She was shown Exhibit 32 and her testimony was:
Q. What is that, please?
A. This is regarding a Veteran endorsement.

Q. It appears that the subject matter here involves what topic? What is the
subject?

A. Obtaining a Veterans organization endorsement on behalf of Judge Joan
Orie Melvin,

Q. And if one were to start at the bottom, which it appears that would be the
first in time, who actually originated this e-mail thread by corresponding
with you?

Judge Melvin did.

And what is it that the subject was on the subject line?

Veteran endorsement.

And what was the message that you received?

> o o0

I need an endorsement from a Veterans group ASAP. Panella got one for
Allegheny County. I need one to put up on my website ASAP. Thanks.

And did you respond to that?

I did.
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Q. And if you notice the “from” is your name, is that correct, as we move up
the page?

Yes.

Who is the “t0?”

It says mom, but it’s Judge Joan Orie Melvin.
You know that?

Yes.

S R S S

What was it that you said to Joan Orie Melvin regarding the Veteran
endorsement?

A I said that Ron said you can use him and say anything. He will make calls
to Ralph Usack, a boxer and Lois someone. And get back to me by 1:00

p.m. today.

Q. And was there then a follow-up response to you, as we move up that
page?

A, Yes; from the Judge to me. And it said, what organization can I say for
Ron.

Q. And what was she asking you?

What organization can I use as an endorsement from the Veterans.
Whose name. Who can I use. What can I say for Ron.

And what did you respond to her?

I responded with Soldiers and Sailors and also called West View VFW in
Etna. Waiting return call from them.

Q. And the response to you in regard to your message was what?

A. Thank you very much. (N.T, 273-75, Day 2).

Jamie Pavliot also testified about a stream of eight e-mails over the course of one
afternoon (September 21, 2009) between her and the Respondent about arrangements for

a “Gun Bash” being held by “The Sportsmen’s Association.” These e-mails are
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contained in Exhibit 31 which consists of three pages. The e-mails begin with Pavlot
advising Respondent that, inasmuch as “the Senator” had donated $100.00 to the
Sportsmen’s Association and 500-800 attendees were expected at the Bash, it would be a
good idea for her to “send about 500 poll cards so they can set them out,” followed by
inquiry by the Respondent asking “Who do I give them to? Will Josh be going?” (Josh
is Josh Dott, another employee of Senator Orie’s), then Pavlot’s advice to the
Respondent that, yes, she could “send” Josh. Josh apparently did go with plenty of poll
cards because in the final e-mail the Respondent expressed her appreciation to all those
on Pavlot’s staff, i.e., the Senator’s staff, for all their help as follows: “Thank you guys.
You are AWESOME”

Lisa Sasinoski testified that one day near the end of the 2003 campaign she was
ordered by Janine to help the campaign get some “street money.” Her testimony was:

Q. During the period of time of the 2003 campaign cycle, did you express
your reservations about doing political work to anyone?

A. Well, it was very difficult to say anything when it was something simply
as do the work at home that you have to do during the day and just come
with me now. T was made to feel that it was very minor of what I was
doing, so that if my whole evening was taken up doing something else,
well, this is all for the greater good.

But when it finally came to a head and I was asked to do something, [
just couldn’t do it.

Q. Would you describe what that occasion or incident was please?

A. Janine walked into my office before the campaign was over — I can’t tell
you a day of when it was — but she had a stack of papers with her, and she
said, I need you to help me get some street money.

Who said that to you?

Janine,

Q. What is street money?
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My understanding was that they wanted cash to come out of the
campaign, and the only way to do it — it’s illegal to take cash out of a
campaign, so you would have to submit a voucher for an expense. If you
made up a voucher and submitted it and cashed it, then you would get the
cash.

For example, if you were going to buy yard signs, vou would write a
check to a company for yard signs. But if you wanted to get cash out of
the campaign, you could write a check for yard signs and somehow
convince the person you were giving it to to cash it. And so that’s not
easily done. People don’t help and do things like that.

So what they wanted me to do was to make up vouchers that Jane had
traveled wherever I had gone, duplicate — so if I was in a hotel room, there
would be a second one for Jane, and then that would create expenses.
They would write a check to Jane. Jane, being her sister, would cash it
and you could trust her to turn the cash back over to the campaign.

How would you characterize such a document had you prepared it?

It would be an expense voucher, or it would be part of the campaign
expenses.

And then it would have been submitted and processed?

Yes, sent to the accountant who was the treasurer, and it would be
handled routinely as any other campaign expenses would have been.

What was your reaction upon being asked to do this?

I remember it vividly. It was about a quarter to twelve and I said, I have
to go out to lunch. I promised I would go out to lunch, and so I’ll handle
this when I come back, and I walked out of the office.

What, if anything, did you do about complying with that request?

I tried to ignore it, and about two or three days went by and Janine came
in and she said, never mind, and she picked them all up and walked out.

To your knowledge, you did not participate in that at all then?

No, 1 did not. I was an attorney who had gone to law school, had taken
the Bar exam, and there was absolutely no way that I was going to
duplicate or fabricate or whatever you want to call it, make up an expense
voucher to take money out of the campaign that 1 knew to be wholly
illegal.
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Driving up and down the highway was one thing, but making up
expense vouchers to steal money out of the campaign was just not
something that I was willing to do.

And just so the record is clear, who was it that asked you to do this?

Janine asked me to do it, but she had shown me all of the expenses that
were the Judge’s expenses, and she would have only had those had she —
she had to get them from the Judge, so it was my understanding that the
Judge was completely aware of what was going on. (N.T. 169-72, Day 1).

Molly Creenan was employed as a law clerk by the Superior Court working for

Respondent in her judicial office during her 2003 and 2009 campaigns for the Supreme

Court. In her testimony she spoke of a meeting she had with Respondent in December of

2008 upon the occasion of learning that Respondent was planning to run again in 2009,

She testified as follows:

Q.
A.

Let’s move ahead to the year 2008, specifically in December.

Yes.

Do you remember having a conversation with then Judge Joan Orie
Melvin about anything of a political nature?

Yes,

Would you describe to the Court when that conversation occurred?

Yes. I believe it took place on December 17™ or 18™ of 2008.

Where did it take place?

It took place in the chambers in her office.

And what was the nature of the conversation, if you recall?

I had learned shortly before that that the Judge had decided to run for the
Supreme Cowrt. I had some concerns about her decision to run and how it
would affect the office. I spoke to the chief law clerk, Jack Degener, and
the deputy law clerk, Cathy Skidmore, about my concerns, because I

didn’t want the staff to be asked to do what they were asked to do in 2003
in 2009,
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Well, let me ask for you to reiteraie what is it that you saw being done
that caused you to have that concern with the Judge?

The main concern was having the staff being asked to work a poll, the
type of activity that Janine was doing in the office, and the work on the
questionnaires.

What were the three things? I believe you said Janine’s work that she was
doing?
I was concerned about Janine remaining in the office and doing campaign

work if the Judge was running in 2009.

Had you ever been asked to fax any of the materials that you had prepared
to anyone else, the political work?

In 2003 [ was, yes.
And what was that please?

In 2003 I received a phone call from Senator Orie. She had informed me
that a certain questionnaire was due and needed to be faxed to a particular
interest group. It was either a pro-life or a pro-choice interest group. I
told her that T would not fax the questionnaire, I would not use the
Superior Court fax machine for that purpose.

Senator Orie began screaming at me and yelling at me and telling me
that I had to fax the questionnaire. 1 didn’t know what to do. It was later
— it was after work hours when this call happened, and Cathy Skidmore
was still in the office.

Let me interrupt for a moment please. You said you didn’t know what to
do. Why is that? Would you explain that?

Well, because I didn’t want 1o use the court’s equipment for a campaign
related matter, so —

Did that cause you stress or concern?
Very much.
Please continue.

I consulted with Cathy Skidmore who was there at the same time as me in
the office. We were both judicial law clerks at that time. We decided that
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the best thing to do was not fax it from the court’s fax machine, but to go
next-door to the Kinko’s and fax it from there, and that’s what I did.

That"s what you did?
Yes.

And it was concerns like that that brought you to meet with Judge Joan
Orie Melvin in that December meeting that you just described: correct?

That was one of the concerns. Also, too, at that time the staffers in the
office were Jack Degener was the chief law clerk, I was a deputy, Cathy
Skidmore was a deputy, and Bob Woods was just a judicial law clerk.
Lisa Sasinoski wasn’t there at the time.

In 2003 Lisa did travel with the judge on political related events. I
didn’t want that to happen in the office in 2009 either.

What did you say to the Judge, ma’am?

Well, I met with the Judge. [ believe Janine walked me into the Judge’s
office. I congratulated the judge on her decision to run for the
Pennsylvania Supreme Court. I told her I had concerns, though, about her
running. I told her what happened in 2003 cannot happen in 2009. T told
her that the Superior Court equipment, the computers, and the printers and
copiers cannot be used for political purposes.

I told her that when Judge Todd ran for the Supreme Court, her
secretary took a leave of absence. I indicated to her that if she wanted
Janine to help her with the campaign, that Janine should take a leave of
absence.

I told her that T had concerns about the Habay conviction and the
Bonusgate investigations that were going on at that time, I believed that
both of those instances and those matters would result in our office being
under a lot of scrutiny if she was deciding to run for the Supreme Court.
As a result, I told her that T would not assist her in completing any
political questionnaires.

She asked me if [ would do those questionnaires or draft them on my
own time.'® I said no. I said if there’s ever an investigation into our
office, I would tell the truth, and that was our conversation.

** This is an incongruous and unlikely response from somebody who did not know that Molly Creenan had
been doing political work — as a matter of fact, it tends to show that Respondent did know. It shows that
Respondent knew Molly was working during regular working hours (to which Molly was now objecting) so
Respondent asked if she objected to doing it afier hours. If Respondent did not know that Molly Creenan
had been doing any political work, she would have been surprised (shocked? horrified?) to hear that she
had, and would have reacted accordingly, as: “What do you mean you were doing work for my campaign
on state time?! In my judicial office?! 1 could get in trouble!”
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What, if any, response did you get at the conclusion of that conversation?
I didn’t really get a response.

Q. Did anyone else to your knowledge overhear your conversation and that
of then Judge Joan Orie Melvin?

A. I believe Janine was in and out of the office at the time I had that
conversation with her. I had also told Cathy Skidmore and Jack Degener
that I intended to speak with the Justice. I asked them to come with me to
speak with her, but they would not come with me. (N.T. 21-27, Day 1)."

Molly Creenan then testified that despite her pleas to the Judge, Janine did not

take a leave of absence but continued with political work in the 2009 campaign as did

Kathy Squires and Jack Degener. She testified that:

A. Janine and the Judge still wanted me to complete questionnaires.

* % % % %

Q. Did you ever get any particular indication that the then judge, your boss,
knew that you were refusing to do these things?

A. Yes.

Q. And how did that occur?
* Kk ¥k Kk %
A. There was one occasion when I did not complete a questionnaire and the
Tudge faxed back the cover sheet of the questionnaire and on the top of it
wrote “are you above this?” (N.T. 27-29, Day 1).
In addition to the above examples, we think it is likely true, and likely to be
established by the Commonwealth, that Respondent, Joan Orie Melvin, knew that her
sister, Janine Orie, was employed by the Superior Court in 2003 and 2009 and that

despite that, she, Janine, was working extensively on Respondent’s political campaigns

" In the Presentment C-2, pp. 27-28 (Board Exhibit A of Board Complaint), the Grand Jury reported that
Degener acknowledged that Molly Creenan approached him about the law clerks meeting with the Judge
regarding the political activity of the staff but that Degener was of the opinion that the message Molly was
proposing to deliver to Respondent would “not resonate” with her.
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in those years. The extent of Janine’s involvement in those campaigns was described by

the others who worked with her every day during those campaigns. For example:

Creenan:

Q.

Would you describe to the Court what things Janine did, please, of a
political nature?

A, Well, Janine would be fielding calls most of the day from Sepator Orie
and her staff. She would be making — I would see her making copies and
printing things out of the printer that were of a political nature,

Q. The things that you saw Janine do, was there any particular part of the day
that she would have done this during the election cycle of *037?

A. None in particular. [ mean, it would be during the day.

Q. And how much of her time to your knowledge was being devoted to this
let’s say between the time period of the primary election up through and
including the general?

A. I don’t know if I can quantify the time. I wasn’t her supervisor. I didn’t
review what she did or didn’t do. I worked on my own caseload and my
workload, but I would see her doing things on a regular basis in the office.

Q. On a regular basis you say?

A. Yes.

Q. How would you describe regular please?

A, On a daily basis.

Q. Daily basis. For more than less a small amount of her day?

A. More. (N.T. 18-19, Day 1).

Sasinoski:

A Janine was the campaign manager. She was the face of the campaign.

Janine was the one that you would get direction from, and [ was right
across the hall from the Judge in my office, and she knew well what I was
doing.
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If Janine was the campaign manager as you describe her, where was the
campaign office in which she was working?

It was our office. There was no campaign office. (N.T. 175, Day 1).

Sasinoski again:

A.

> o P O

As the campaign heated up, there were days that is all I did, working on
campaign things getting closer to the election.

My question went to observations of Janine.
Oh, Janine.
Yes.

It seemed to me that’s all she did. I would say Janine was 80, 90 percent
of the day working on the campaign. (N.T. 191-92, Day 1).

Squires:

Q.

> 0 » 0 »

How would you characterize the political job that Janine Orie did in your
office?

Can you describe a characterization of Janine regarding Joan Orie
Melvin’s campaign?

I thought she was, like, a campaign manager.

Why would you think that?

Because she spent a lot of time and effort working on the campaign.
Again, that was at what location, please, that she was doing this?

At our chambers. (N.T. 313-14, Day 1).

We believe it is equally likely true and equally likely that the Commonwealth

will establish that Respondent, Joan Orie Melvin, knew that her sister, then Senator Jane

Orie, was employed by the Senate of Pennsylvania in 2003 and 2009 and that, despite

that, she, then Sepator Jane, was working extensively on Respondent’s political

campaigns in 2003 and 2009.
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Finally, we point out that Respondent is charged (in Charge designated B.) with
conspiring with her sisters Janine and Jane to divert the services of her judicial staff and
the services of Jane’s senatorial staff, in order to facilitate and promote Respondent’s
election campaigns of 2003 and 2009. The actual diversion of services charges are made
in Charge designated A. Count 2 (Respondent’s judicial staff) and Count 3 (Jane’s
senatorial staff). (Finding of Fact No. 10, supra, at pp. 3-4.)

It is the well established law of Pennsylvania that the acts and declarations of a
co-conspirator in furtherance of the conspiracy are admissible against an accused. Thus,
following that law, in ordering the joinder of Janine’s criminal case with this
Respondent’s, Honorable Jeffrey A. Manning of the Court of Common Pleas of

Allegheny County held:

Because the defendant Melvin is charged with conspiring with defendant
Orie, if there is at least prima facie proof of the conspiracy alleged by the
prosecution, then the acts and declarations of Janine Orie done pursuant
1o or in furtherance of the conspiracy’s purpose are admissible in
evidence against defendant Melvin [citing Commonwealth v. Cimorose,
478 A.2d 1318, 1324 (Pa. Super. 1984)].

Accordingly, if at trial there is prima facie evidence of the conspiracy
charged, then evidence of any acts committed by either of defendant
Melvin’s co-conspirators, defendant Janine Orie or Jane Orie, would be
admissible against defendant Melvin.

* % ¥ k¥

Defendant Melvin, at count 3, is charged with theft of services . . . based
on the same factual allegation that the services of members of Jane Orie’s
staff were diverted for the benefit of defendant Melvin. Defendant Orie
and Jane Orie are identified as defendant Melvin’s accomplices in
committing this offense. Evidence that would be offered to prove the
elements of the theft and conspiracy counts charged against defendant
Orie would also be relevant to the same charges against defendant
Melvin. They involve the same acts and the same conspiratorial
agreement.
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Commonwealth v. Joan Orie Melvin, No. CC: 201202447, Commonwealth v. Janine

Orie, Nos. CC-201010286 & 201115981, slip op at 5-7, (C.P. Allegheny County, Pa.,
Criminal Division, 2012).%

Thus, should evidence tending to establish, prima facie, the existence of a
conspiracy among this Respondent and her sisters, Jane and Janine, to divert the services
of persons employed in Joan’s judicial office and Jane’s senatorial office for the personal
benefit of Respondent, be presented at Respondent’s criminal trial — as it was at the
Preliminary Hearing — then every act and every declaration made by Jane or Janine in
furtherance of the common purpose will be admissible against Respondent. And this is
so whether or not Respondent knew what was being said or done by Jane or Janine in
furtherance of the common purpose. However that may be, we cannot leave this subject

without mentioning that assertions that this Respondent did not know what her sisters

2% 1t would follow that the acts or declarations of Janine and Jane in furtherance of the conspiracy to steal
services in order to get Joan elected to the Supreme Court (if prima facie evidence of the conspiracy is
introduced) would be admissible against Joan in connection with the other charges. See, e.g., Judge
Manning’s opinion where he stated:

In Commonwealth v. Evans, 413 A.2d 1025, 1028 (1980), the Pennsylvania State
Supreme Court stated:

“The declarations or acts of one conspirator made to third parties in the absence of his co-
conspirator are admissible in evidence against both provided that such declarations or
acts were made during the conspiracy and in furtherance of the common design.”

quoting Commonwealth v. Porter, 449 Pa. 153, 161, 295 A.2d 311, 314 (1972);
Commonwealth v. Ellsworth, 409 Pa. 505, 509, 187 A.2d 640, 642 (1963). The alleged
acts of defendant Orie in attempting to destroy or conceal evidence of the conspiracy to
divert services is likely to be admissible against the defendant Melvin as those acts, if
they are proven to have occurred, were arguably made in furtherance of the common
design of the alleged underlying conspiracy. Certainly, the concealment of the
documents that would constitute direct evidence of existence of the conspiracy would
further the common design of this conspiracy: the diversion of the services of public
employees to the private interest of the defendants.

Id. at 8-9
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were saying and doing and, for that matter, what her staff and her sister’s staff were
doing, test the patience of the Court.

We look now at the totality of the circumstances in this case.

Certainly, whether the charges against the Respondent allege crimes, and whether
those crimes are felonies is important, as it would be important in the public’s view of
this case.’!

Whether the conduct giving rise to the charges is related to the duties of this
Respondent is also a factor to be considered.?? Certainly, Respondent’s relationship with
her judicial staff — her law clerks and her secretaries — and her supervision of them is
integral to the everyday business of her office and the business of the Superior Court.

But, in this case, what drives our decision is the nature and quality of
Respondent’s conduct. In examining that conduct we see this Respondent as so single-
mindedly occupied with achieving personal aggrandizement that she pressured,
intimidated and bullied her clerks and secretaries into performing work on her political
campaigns in violation of a pledge each had made as a condition of their employment
pursuant to an Order of the Supreme Court of Pennsylvania. This intimidation and
bullying was relentless and continued over long periods of time. Her chief clerk, Molly
Creenen, practically begged her to stop demanding that the staff continue to violate the
Order prohibiting them from engaging in such political activity; but Respondent didn’t
stop. Molly Creenan continued to get political assignments and when she refused to
disobey the Supreme Court’s Order, Respondent mocked her with a note asking “Are

you above this?” This intimidation was backed up by loss of favor [of the boss and her

'Inre Larsen, 655 A.2d 239 (Pa.Ct.Jud.Disc. 1994).
21d.
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deputy-sister], and discharge — and fear thereof. Respondent’s judicial staffers were
confronted with the prototypical “Hobson’s choice”: their choice was either obey
Respondent’s commands and risk being fired by the Supreme Court, or disobey her
commands and risk being fired by her.

Respondent persisted with this treatment of her staff into 2009 when the so-called
“Bonusgate” investigations were well underway and public officials were being
convicted and were going to prison for theft of services — for the very same conduct for
which this Respondent is charged. These were very public events and when viewed with
that in mind, Respondent’s continued disregard for the law can modestly be described as
spectacular.

In these circumstances only an order of interim suspension which removes this
Respondent from the public payroll has any prospect of ameliorating the harm to the
public’s confidence in the judicial system which has been caused by Respondent’s
conduct which has led to the pending charges against her.

Evaluation of the factors designated for consideration in Larsen and Jaffe leads to

the conclusion that the totality of the circumstances calls for an order of suspension

without pay.
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IV. CONCLUSIONS OF LAW
1. This Court has jurisdiction of the subject matter of the Petition for Relief
Requesting Interim Suspension Without Pay pursuant to Article V, §18(d)(2) of the
Pennsylvania Constitution,
2. The totality of the circumstances of this case requires that the Judicial
Conduct Board’s Petition be granted.
3. An interim order will be entered suspending Respondent without pay until

further Order of this Court.

Judge McGinley dissents and would leave in place this Court’s Order of May 22, 2012 suspending
Respondent with pay.

Judge Tames and Judge Mullen did not participate in the consideration or disposition of this case.



