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Harrisburg. The Pennsylvania Court of Judicial
Discipline has ruled that former Magisterial
District Judge Joseph Zupsic 1is subject to
discipline for engaging in conduct which brought
the judicial office into disrepute and
prejudiced the proper administration of justice.

wWrote the Court,
“Certainly the reasonable expectations of

the public would include the expectation that a
judicial officer will not make use of his high




and trusted office in an overt attempt to
influence a state policeman who regularly
appears before him, to reduce the charges or to
agree to ARD, particularly in a case where the
behavior of the defendant giving rise to the
charges was so violent and outrageous as (the
Defendant’s) was.”

Zupsic served from November 1998 to March 5,
2005, when he resigned as Magistrate District
Judge for Magisterial District 36-3-03 in Beaver
County, Pennsylvania, encompassing the Townships
of Center, Greene, Potter, and Racoon, and the
Boroughs of Georgetown, Hookstown, Monaca and
Shippingport.

The Judicial Conduct Board filed a Complaint
against Zupsic on February 9,2005.

The Board’s charges arose out of five separate
incidents which were set out separately in five
parts (or_counts) of the Complaint. The improper
conduct alleged by the Board was essentia]?y the
same in each case, i.e., Zupsic's overt attempts
to affect the outcomes of the cases by trying to
influence the prosecuting officer to ¥essen or
dismiss the charges.

A trial was conducted (in Pittsburg, .
Pennsylvania) on September 13, 2005, at which
time testimony was taken.

Joseph A. Massa, Jr., Chief Counsel to the
Judicial Conduct Board advised that the Board is
pleased with the ruling of the Court of Judicial
Discipline. Massa stated,

“The Board felt strongly that zupsic’s
egregious conduct was highly inappropriate,
brought the judicial office into disrepute and




warrants severe discipline. The Court’s ruling
vindicates the Board’s conclusions that zupsic’s
actions were ‘the kind of judicial conduct which
the Judicial Conduct Board was created to
eradicate.’”

By Order of the Court, zupsic has ten (10) days
to file written objections to the Court’s
Findings of Fact and Conclusions of Law. If no
objections are filed, the Court will set a date
for a hearing on the issue of sanctions.

Court of Judicial Discipline Order and Opinion
attached.
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ORDER

AND NOW., this 29" day of December, 2005, based upon the Opinion filed

herewith, it is hereby ORDERIED:

That, pursuant to C.J.D.R.P. No.503, the attached Opinion with indings of I'act
and Conclusions of Law be and it is hercby filed, and shall be served on the

Judicial Conduct Board and upon the Respondent,

'That, either party may file writlen objections to the Court's Findings of Fact and
Conclusions of Taw within ten (10) days of this Order. Said objections shall
include the basis therefor and shall be served on the opposing party,

That, in the cvent that such objections are filed, the Court shall determine whether
to entertain oral argument upon the objections, and issuc an Order setting a date
for such oral argument,

That, in the event objections are not filed, within the time set forth above, the
Findings of Fact and Conclusions of Law shall become final, and this Court will
igsue an Order sctting a date, pursuant to C.JL.D.R.P, No. 504, for a hearing on the

isste of sanclions.

PER CURIAM
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COMMONWEALTH OF PENNSYI,VANIA
COURT OF JUDICTAL DISCIPLINE

IN RE:

Joseph Zupsic X
Tormer Magisterial District Judge
Inand 'or : No. 1D 05
Magisterial District 36-3-03 :
Beaver County

BEFORL: Honorable Richard A. Sprague, P.J.
Honorable Joseph A, Halesey
Honorable Robert 1., Capoferri
Honorable Paul P, Pancpinto
Honorable Lawrence 1. ’Toole
Honorable Mare Sandler
Honorable William H. Lamb

OPINION BY JUDGE LAMB FILED: December 29, 2005

L INTRODUCTION

The Judicial Conduct Board (Board) filed a Complaint with this Court on
February 9, 2005 against Magisterial District Judge Joseph Zupsic (Respondent) in which
the Roard charges the Respondent with various violations of the Pennsylvania
Constitution and of the Rules Governing Standards of Conduct of Magisterial District
Judges. These charpes arise out of five separate incidents which arc set oul separately in
five patts in the Complaint. Thesc five incidents are identified as:

Part 1. Commonwealth v. Anthony Martorella, set out in paragraphs 3-6 of the

Complaint. The Board charges that Respondent’s conduct described in Part 1 is such
that:

{a) brings the judicial office into disrepute, a violation of Article V, §18(d)(1)
of the Pennsylvania Constitution, and
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(b)  prejudices the proper administration of justice, a violation of Article V,
§18(d)(1) ol the Pennsylvania Conslitution.

Part 2. Commonwealth v. David Presto, set out in paragraphs 7-8.3.5 of the

Complaint. The Board charpos that Respondent’s conduct described in Part 2 is such

thal;

(x)  brings the judicial office into disrepute, a violation of Article V, §18(dX1)
of the Pennsylvania Constitution, and

(b)  constitutes a violation of Rule 8A. of the Rules Governing Standards of
Conduct of Magisterial District Judges.

Part 3. Commonwealth v. William G, Cornell, set out in paragraphs 9-12 of the
Complainl. The Roard charges that Respondent’s conduct described in Parl 3 is such
that;

(a)  brings the judicial officc into disrepute, a violation of Article V, §18(d)(1)
of the Pennsylvania Constitution,

()  prejudices the proper administration of justice, a violation of Article V,
§18(d)(1) of the Pennsylvania Constitution, and

(c) constitites a violation of Rule 8A. of the Rules Govemning Standards of
Conduct ol Magisterial District Judges.

Part 4. Commonwealth v. Xelly Jo Schupp, set out in paragraphs 13-18 of the

Complaint. The Board charges that Respondent’s conduct described in Part 4 is such

that:

(a) brings the judicial office into disrepute, a violation of Article V, §18(d)(1)
of the Pomnsylvania Constitution,

{b} prejudices the proper administration of justice, a violation of Article V,
§18(d)(1) of the Pennsylvania Constitution, and

(¢)  constitutcs a violation of Rule 8A. of the Rules Governing Standards of
Conduct of Magisterial District Judges.
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the Complaint. ‘The Board charges that the conduct described in Part 5 is such that:

(a) brings the judicial office into disrepute, a violation of Article V, §18(d)(1)
of the Pernsylvania Constitution,

(b) prejudices the proper administration of justice, a violation of Article V,
§18(d)(1) of the Permsylvania Constitution, and

(<) constitutes a violation of Rule 8$A. of the Rules Governing Standards of
Conduct of Magisterial District Judges,

The Board and the Respondent have submitled stipulations as to some of the facts
in the case pursuant to CJD.R.P. No. 502(D)X2). The Court accepted the pertinent
stipulations and proceeded to tial, The Court now makes its Findings of Iact; those
which have been stipulated are so designated,

. FINDINGS OF FACT

L. The Judicial Condact Board (hcreinafier referred to as “Board”) is
cmpowered by Article V, §18 of the Constitution of the Commonwealth of Pennsylvania
{0 file formal charges alleging ethical misconduct on the part of judges and to present the
case in suppott of the formal charges before the Court of Judicial Discipline. (Stipulation
No. ).

2. Pursuant to Article V, §18 of the Constitution of the Commonwealth of
Pennsylvania and Judicial Conduct Board Rule of Procedure 31(A)(3), promulgaied by
the Pennsylvania Supreime Court on March 20, 1995 (amended 1996), the Board is
granted authority to defermine whether there is probable causc to file formal charges,
and, when it concludes that probable cause exists, 1o filc formal charges, against a justice,
judge, or justice of the peace, for proseribed conduct and to present the case in suppost of

such charges before the Court of Judicial Discipline. (Stipulation No. 2).
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3. Since on or about November 1998, the Respondent has served
continuously to March §, 2005, when he resigned as Magisterial District Judge for
Magisterial District 36-3-03 in Beaver County, the Thirty-Sixth Judicial Distriet,
Pennsylvania, encompassing the Townships of Center, Greene, Potter and Raccoon, and
the Boroughs of Georgetown, [Tookstown, Monaca and Shippingport, with an office
located at 226 Front Center Grange Road, Aliquippa, Pennsylvania 15001, (Stipulation
No. 3}

PART 1. Commonwealth v. Anthony Martorella

4. In April of 1999 Jeffrcy Dobo reported to the Pennsylvania State Police
that he had accumulated a debt with Anthony Martorella and was unable 1o pay it. Asa
consequence, Dobo reported, Marlorella was threatening that he was going to kill Dabo
or injure his family (N.T. 162).

5. The State Police instituted an investigation and, on April 28, 1999, had
officers in place at Dobo’s home and had placed sevcral phone taps on Dobo’s phones.
T'rooper Donald Neill was the officer in charge at Dobo’s home. On that date, Martorella
calted Dobo at his home. Dobo told Martorclla he was not going to pay him back the
money. Martorclla became cnraged and told Dobo he was coming to his house to kill
him. Shorily thereafier, Martorella came speeding up the road to Dobo’s housc, jumped
out of the car, ran to the front dooe, forced his way into the residence, all the time yelling
that he was poing te kill Dobo, at which point he was arrested by the State Police officers

who were present at the Dobo residence. (NJT. 162-64).
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6. Trooper Neill filed a criminal complaint with District Justice Swihart on
April 28, 1999 charging Burglary, Terroristic Threats, Theft by Extortion and Harassment
by Communication at Docket #CR~95-99, (Stipulation No. 4).

7. District Justice Swihart set bail at $250,000 and scheduled a preliminary
hoaring for June 1, 1999, (N.T, 164-65}.

8. Sometime shortly before the preliminary hearing, Trooper Neill received a
telephone call from Respondent who asked him to stop by his office in the next day or

two and talk to him. Trooper Neill did po to Respondent’s office and, when he did,

Respondent closed the doors and asked about the Martorclla case. Respondent told Neill
that Martorella was cither a relative or fricnd of Respondent’s previous employer and that
Martoretla was “really not a bad guy™ and asked “if there was anything [Trooper Neill]
could do about the case.,” (N.T, 165-67).

9. Trooper Neill told Respondent that the case invelved a very scrious
incident and that there was nothing that could be done and that the State Police would be
obligated 1o pursue the charges as filed. Despite Neill’s response, Respondent persisted
to insist that Martorella wasn’t a bad guy and that he (the Respondent) would appreciate
it if there was anything Neill could do for Martorella, (N.T. 167).

10.  Immediately after this mecling, Trooper Neill returned to the Siate Police
Barracks and reported the incident to David Liberum, supervisor of the Pennsylvania
State Police White Collar Crime Unit. Jle reporled it to no one else, including the
Tudiciat Conduct Board, (N.T. 172, 176-77).

11, The Judicial Conduct Board {irst became aware of Respondent’s conducet

in the Martorella case in August 2003, when, during the course of its investigation of
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Respondent’s conduct in the Kelly Jo Schupp case, the Board’s Investigator, Douglas
Miller, was advised by a confidential source that he should talk to Trooper Neill about
Respondent. A few days Jater Miller interviewed Neill who then reported the facts of the
Martorella case set out in Findings of Fact Nos. 4 - 9. (N.T. 180-82).

i2.  Some time aficr Martorclla’s preliminary hearing at which he was held for
court, Trooper Neill received a call at his home from the Respondent. On this oceasion,
Respondent importuned Trooper Neill to consider ARD for Martorella. Trooper Neill
informed Respondent that the Martorella case “was not an ARD appropriate case.”
Mariorella cventually pled guilly to making terroristic threats. (N.T, 167-68).

IPART 2. Commonwealth v, David Presto

3. On or about March 21, 2001, David Presio was charped under Docket
#CR-59-01 with assaulting an inmate at the Beaver County Jail while Presto was
employed there as a guard. The complaint was filed before Magisterial District Judge
Janet M, Swihart, District Court 36-3-04. (Stipulation No. 5).

14.  Since at lcast as carly as 1999, until August 2004, David Presto’s father,
James Presto, was a frequent visitor at Respondent’s office, engaging in private meetings
with Respondent in the courtroom or in his office “nost of the time behind closed doors.™
(N.T. 122-31, 133-34, 136). During this period of time Respondent had lunch with James
Presto at a local restaurant on a number of occasions. (N.T. 134, 137). During this
period of time James Presto had no business having to do with Respondent’s district court
(N.T. 125), bul did have business with Respondent unrelated to Respondent’s district

court. (N.T. 128-29; 141-53).
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15.  Sometime in carly 2000 a fricnd of Respondent’s, named John Sabino,
told Respondent he was in serious financial trouble and asked Respondent if he would
raise $50,000 which he would repay in iwo or three weeks, Respondent did raise the
$50,000 in cash which included $12,000 from James Presto and $10,000 from himsclf,
(N.T. 145-46; Zupsic deposition, p. 53). Respondent then delivered the cash to Mr.
Sabino in the parking lot of 1’Angela’s Doughnut Shop in Rochester, Permsylvania.
(N.T. 146, Zupsic deposition, p. 54), Alter two or three weeks passed without repayment,
Respondent spoke with Sabino who told him “he couldn’t get the money.” Shortly
{hereafter, Sabine gave Respondent checks, including onc for Presto, ostensibly in
repayment of the cash delivered to Sabino by Respondent. The checks, including the
check 1o Presto, “bounced” wheteupon Respondent called Sabino and advised him “Mr.
Presto’s probably gonna pursue this legally to get his money back.” (Zupsic deposition,
. 56).

16.  Presto then filed bad check charges with the Beaver County District
Attotney and investigation of the case was assigned 1o Detective Timotly Staub, In the
course of his investigation Detective Staub intervicwed Respondent on February 14,
2000, (N.T. 141, 145-49),

17. At Sabino’s preliminary hearing the charges against him were dismisscd
upon Presto’s advice that he had been “made whole,” (N.T. 146-47).

18,  On April 24, 2001, Respondent was assigned to conduct preliminary
heatings in Beaver County Central Court and the charpes against David Presto, James
Prosta’s son, were listed in Central Court that day and came on for hearing before

Respondent. (N, T, 113, 115).
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19. At the preliminary hearing for David Presto, the Commonwealth was
represented by Assistant District Attomcey William Ilare, Esquire and Presto by Jobn
Havey, Esquire, (N.1. 112-13).

20. At no time, cither before or during the preliminary hearing for David
Presto, did Respondent advise counsel of his personal and business relationship with
David Presto’s father nor otherwise bring up the subject of his possible recusal. (N.1.
120).

21, Al the conclusion of the testimony, Respondent dismissed the case. (N.T,
115).

PART 3. Commonwealth v, William G. Corncll

22.  On or about June 30, 2001, Officer Joseph Iladden of the Shippingport
Police Department initiated a traffic stop of William G. Comell for possible drunk
driving. (Stipulation No. 10).

23, Cornell was taken to the Shippingport Police Station where a breathalyzer
test was administercd by Chief of Police Michael Pantaleo. The breathalyzer test
determined Comell’s blood alcohol to be 0.10 sufficient to support a charge of driving
under the influence of alcohol, (N.T. 90-91) nevertheless, Cornell was cited for Public
Drunkenncss by Citation No. P1282472-2 filed in Respondent’s office on July 2, 2001.
(Stipulation No, 10).

24.  The decision to cite Comcll for the lesser offense of public drunkenuess
was made by Chiel Pantaleco. (N.T. 91).

25.  Somectime afier the citation was filed, Chicf Pantalco was in Respondent’s

office on other business when Respondent called the Chief back into the kitchen and told

10
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him that the Cornell hearing was coming up and that Cornell was a union guy and
Respondent wanted to help him out. The Chicf responded by pointing out that Cornell
had alrcady gotien a break, There was no further conversation at that time. (N.T. 92).

26.  On the moming of Scplember 4, 2001 at the request of the Pennsylvania
Statc Police, Chicf Pantalco wore a body wire and engaged Respondent in conversation
outside the back door of Respondent’s office in an atlempt to entice Respondent info
saying something incriminating. (N.T. 93).

27. A transcript of relevant portions of the audiotape of that conversation,
stipulaled Lo be accurate, is as follows:

CIITEF PANTALEQ: I wanted 1o lalk to Joe,

FEMALE: Oh. m thinkin’, I thought I sccn you out here. And then
you never came in.

CHIEY PANTALEQ: Yeah.

A WOMAN: ey, Bufe.
AVOICE: (Unintelligible)

CHIEF PANTALRO: How you doiry’, Joc?

MR. ZUDPSIC: Iley, we got that guy today.

CHIET PANTALLO: Pardon me?

MR, ZUPSIC: 1 said we got that (unintelligible).

CHIEF PANTALEO: Yeah, that’s what T wanted - - you know, it’s - » two
different gunys down the plant come in. One guy - - 1don’t
even know who the hell e was - - says, Hey, it’s all taken
carc of, you know?

And he says if I wanted somethin’, you'd hose me,

MR, ZUPSIC: Other words, they're pissed off about it

.1
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CTIIEF PANTALEO:

MR. ZUPSIC:

CHIET PANTALLO:

MR. ZUPSIC:

CHIEF PANTALEQ:

MR, ZUPSIC:

* *

MR. ZUPSIC

CHILLI PANTALEO:

MR. ZUPSIC:

CHIEF PANTALLO:

MR. ZUPSIC:

CHIEF PANTALEO:

MR. ZUPSIC:

CHIEF PANTALLO:

MR, ZUPSIC:

CIUEF PANTALLO:

Mr. ZUPSIC:

CHIEI PANTALEO:

COURT OF JUDICIAL DISGIP
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Yeah.,

I - - Tiell you, man, T alrcady commitied on it. 1 mean, you
know,

Um-hmm.

I - - you know.

Okay. Well, like | said, I - - you know, it’s - -
Yeah.

Ed #

So he don’t want to do that,

I guess not. Idon’t know.

So Dale says, well, just don’t worry about it, Mike.
1 says, okay.

But, anyhow, that - - that Corncll guy is what I just - - you
know, I don't care, you know.

Like I said, I mean, - -

Yeah.

--T=~youknow, it’s - -

Yeah.

- - all kind of fuckin’ heat on that one, s0...

Okay. Okay. Okay.

All right, Mike. Hey, once in a while we gotta do this,

marn.
Okay.
You know?

All right.

10

12
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MR. ZUPSIC:
CHIEF PANTALEO:
MR, ZUPSIC:
CHIEl' PANTALLO:
MR, ZUPSIC:
CHIEF PANTALEO:
MR. ZUPSIC:
CHIEF PANTALEO:

MR, ZUPSIC:

CHIEF PANTALEO:
MR, ZUPSIC:

CHIEF PANTALLO:

You know?

Okay, Judge. No problem.

Is it - - it’s not you anyways. It’s your guy, right?
No. Yeah

Tt*s your guy comin’?

Yeah, T guess. haven't talked to him.

Yeah.

He only works a couple days a weck so...

Yeah, Okay, man. You hangin’ around or arc you takin’
off?

No, I'm leavin’. Okay,

See you.

Uh-hwuh.

Well, he said he was committed to it.
(Unintelligible.)

Turn the tape - - or the camera off.

Okay. Okay. I just hope cverything works out.

Wwell, it’s 9:33. I'm leavin’ the magistrate’s office. Had it
on tape. So I just - - he said he’s commitled to it.

28.  Joseph A. Hadden, TH, ex-officer of the Shippingport (Beaver County)

Police Department was the prosecuting officer in Commonwealth v, William G. Cornell,

NT-598-01. (Stipulation No.

1.

H
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29, The case against Cornell at NT-598-01 was dismissed on September 4,
2001, due to the failure of Officer Iladden to appear at the scheduled hearing.
(Stipulation No. 12).

PART 4. Commonwealth v, Kelly Jo Schupp

30. On or about November 14, 2001, Kelly Jo Schupp was stopped at
Boscov’s Department Store at the Beaver Valley Mall on the suspicion of shoplifting.
She was subsequently charged by summons with the offense of retail theft. (Stipulation
No. 13).

31 On February 19, 2002, Patricia Beahan, head of security for Boscov’s at
the Beaver Valley Mall, filed a private criminal complaint against Schupp in the
Rospondent’s office under Docket No. CR-69-02.  Schupp appeared before the
Respondent on March 21, 2002, for preliminary arraignment. (Stipulation No. 14).

32, Onthat date when Schupp was called into Respondent’s courtroom for her
arraignment, Respondent asked her (o tell him what happened, which she did, On that
occasion the following also took place between Respondent and Schupp:

- he told her she didn't look like a person who would be guilly of
shoplifiting.

- he told her that Patricia Beshan, the Boscov’s employee who filed the
charges in Respondent’s court did so frequently,

- she told him that she was in the middic of divorce proceedings and that
she was concernad that the criminal charpe might affect her right to the
custody of her child.

- he explained to her that the charges could be reduced to a lesser charge
or that she could be placed in ARD for retail theft,

- he pave her his business card and his cell phone number and told her
he wanted to help her and he would be in touch with her. (N.T. 47-
50).

14
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33, Between March 28, 2002 and Junc 10, 2002, Schupp made twelve calls on
her celt phone to Respondent’s celf phone (N.T. 54-56, Joint Exhibit No. 4), and he called
her a number of times and recommended that she engage a particular lawyer to represent
her in the case. (N.T. 51). During 2002 Respondent’s cell phone number was 724-310-
9514, (Stipulation No. 20).

34,  On or about June 21, 2002, the Respondent had a conversation with
Patricia Beahan at Boscov’s Depariment Store at the Beaver Valley Mall. (Stipulation
No. 15),

35.  On that occasion Patricia Beahan was in her office at the Boscov’s store
when the store operator who was located right outside Beahan’s office, announced that
there was a judge here to see her. Ms, Beahan went to the operator’s booth where
Respondent was, and invited him (o come into her office, whercupon the following
transpired between Respondent and Beahan:

- he 10ld her he was there regarding the case of Kelly Jo Schupp, that
she, Schupp, was going through some hard times and inquired if there
was a way to change the charge from retail thefl to disorderly conduct.

- she told him that she did not have authority to do that but offered to
contact her superiors in the corporate offices who might have that

authority.

- lic said it would be alright if she did that and it would be okay if they
didn't want to do it.

- she pointed out that ARD would certainly be an option but he said that
would still have a negative impact on her child custody case. (N.T.
21-24).

- Respondent told Beahan that his visit was “unofficial.” (N.T. 23, 28-
29},

13

15
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36.  Ms. Beahan did contact corporate headquarters and was directed to report
the encounter to the district atlotney’s office, (N1, 24).

37.  Ms. Beahan did report her encounter with Respondent of June 21, 2002 to
Beaver County Assistant District Attorney William Hare, (N.T. 24-25),

38,  In addition to the telephone conversations she had with Respondent, Ms.
Schupp met Respondent for lunch at Humphrey’s Restaurant ncar the Beaver County
Mall. “This meeting took place before she went to court for the preliminary hearing on
July 12, 2002. On that occasion Respondent told Schupp that he knew Patricia Beahan
personally and that ho was going to talk to her because “hc thought ... that [ descrved an
opportunity to get a lesser charge than the ARD, T belicve, and that was the conversation
in a nutshell,” (N.T, 52-533).

39, Kelly Jo Schupp’s preliminary hearing was continned at least once (N.T.
30, 40) and was eventually scheduled for July 12, 2002 in the Beaver County Courthouse
before Respondent. (N.T. 33). On ifhat date Ms. Beahan, Assistant District Attorney
Hate and Kelly Jo Schupp and her attomey were present in Respondent’s court for the
preliminary hearing. (N.T. 29, 39).

40,  On that day, Schupp and her counsel waived the preliminary hearing
pursuant to an agresment between the assistant district attorney, Schupp and her counsel,
with the consent of Patricia Beahan as Boscov's representative. A plea agreement was
entered into wherein Schupp was 1o obtain ARD before the Court of Common Pleas of
Reaver County at a later date. (Stipulation No. 16).

41.  Prior to the arraignment by the Respondent of Kelly Jo Schupp, she had

never met, spoke with or knew of the Respondent. (Stipulation No. 19).

14
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PART 5. Commonwealth v, Anson M. Murgenovich

42, On May 23, 2003, Putrolman Robert Applegarth filed a criminal complaint
CR-244-02 against Anson M. Murgenovich. The charge was driving under the influence
of alcohol, 75 Pa. C.8.A. §3731(a)(4)(ii). (Stipulation No. 21, Joint Exhibit No. 5).

43.  Sometime shortly after Appleparth filed the complaint against Mr,
Murgenovich, Officer Applegarth was in Respondent’s court on other business. On that
occasion Respondent asked to speak to Officer Applegarth and the two entered
Respondent’s chambers, No onc clse was present and Respondent said to Officer
Applegarth: T sec you filed a charge against Anson. He’s a friend of ours. Do you
think there’s something we could do to help him out?” Respondent then told Officer
Applegarth that ho was going to be the district justice on the bench on the day Mr.
Murpenovich’s preliminary hearing was scheduled. (N.T. 65-66).

44.  During the conversation in Respondent’s chambers, Respondent did not
ask Officer Applegarth 1o drop the charges; he just made a gencral inquiry of Applegarth
as to whether anything could be done, (N.T. 70).

45, The next day Officer Applegarth reported this encounter to his Chief of
Police, (N.T. 66).

46.  The preliminary hearing for that case was scheduled on July 8, 2002 at
11:00 a.m. in Beaver County Central Court. (Stipulation No. 22).

47.  Patrolman Applegarth did not attend the scheduled preliminary hearing

because of scheduled fircarm training. (Stipulation No. 23).
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48.  DPatrolman Applegarth advised the Beaver County District Atlomey of his
unavailability for the preliminary hearing on the morning of that hearing. (Stipulation
No. 24).

49.  Patrolman Applegarth’s failure to appear at the hearing was solely because
of scheduled lirearm training. (Stipulation No. 25).

50. On the day of the prcliminary hearing, the Commonwealth was
represented by Assistant District Attorney William Hare, who, upon learning of the
unavailahility of Officer Applegarth, made a motion for a continuance. Respondent
denicd the motion and dismissed the case at the request of Mr, Murgenovich. (N.T. 33).

I, DISCUSSION

The amendment to the Constitution of Pennsylvania of 1993 established the
Judicial Conduct Board and this Court, and provided certain specific instructions for the
conduct of proceedings before this Court:

All hearings conducted by the court shall be public procecdings
conducted pursuant to the rules adopted by the court and in
accordance with the principles of due process and the law of
evidence. Dartics appearing before the court shall have a right to
discovery pursuant to the rules adopted by the court and shall have
the right to subpocna witnesses and to compel the production of
documents, books, accounts and other records as relevant. The
subject of the charges shall be presumed innocent in any
proceeding before the court, and the board shall have the burden of
proving the charges by clear and convincing evidence.
Pa. Const. Article V, §18(b)(5).

The Pennsylvania Supreme Court has defined clear and convincing evidence as
follows:

“The witnesses must be found to be credible, that the facts to which

they testify are distinctly remembered and the details thereof
narrated exacily and in due order, and that their testimony is so

16
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clear, dircet, weighly, and convineing as {0 enable the [tricr of fact]
{o come 1o a clear conviction, without hesitancy, of the truth of the
precise facts in issue . .. . It is not necessary that the evidence be
uncontradicted . . . provided it “carries a clear conviction to the
mind” or “carries a clear conviction of its truth.”

In re_Adoption of 11, 511 Pa. 590, 515 A.2d 833, 886 (1986), Sce, also, La Rocca Trust,

411 Pa. 633, 640, 192 A.2d 409, 413 (1963), and In re Cicchetti, 697 A.2d 297, 306
(Pa.Ct.Jud.Disc. 1957).

PART 1. Commonwealth v. Anthony Martorella

‘he Roard has charged the Respondent’s conduct set out in Findings of Fact Nos.
4-12 is such that:

(n) brings the judicial office into disrepute; and
(b) prejudices the proper administration of justice,

The Respondent, owever, has filed a motion to dismiss the charges arising out of
Respondent’s conduct relating to the Martorella case. Respondent bases his motion on
Rule 15 of the Judicial Conduct Board's Rules of Procedure, That Rule provides:

RULE 15, TIME LIMITATIONS

Ixcept where the Board determines otherwise for good cause, the
Roard shall not consider complaints arising from acts or omissions
occurring more than four years prior to the date of the complaint,
provided, however, that when the last cpisode of an allcged paitem
of recurring judicial misconduct ariscs within the four-year peried,
the Board may consider all prior acts or omissions related (o such
an alleged patern of conduct,

Examination of Respondent’s motion reveals that he misconstrues Rulc 15,

Respondent points out that the acts of Respondent which provide the basis for the charges

Board filed its Complaint with this Court on February 9, 2005 ~ more than four years

17
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later. However, Rule 15 docs not address the lapse of time between the occurrcnce of
acls or omissions of a judicial officer and the filing of the Complaint in this Cowt, but
rather, the time which intervenes between the occurrence of the acts or omissions and the
receipt of the complaint by the Judicial Conduct Board. This is clear. The word
“complaint” appears frequently in the Judicial Conduct Board’s Rules of Procedure, and
review of these Rules Jeaves no question that in every instance the refercnce is lo a
“complaint” filed by a “complainant” with the Board, See, e.g. Rules 10, 11, 16, 17, 18,
25, 26, 27, 28, 30, 31. By contrast, whenever the Rules refer to a Complaint filed by the
Board in this Court the term “Board Complaint” is used, see, ¢.g. Rules 13, 34.
Morcover, Rule | provides definitions of the two terms as follows:

Board Comiplaint is the document setting forth the formal charges

and fifcd by the Board to initiate proceedings in the Court of

Judicial Discipline.

Complaint means a document sctting forth information alleging

conduct within the jurisdiction of the Judicial Conduct Board

pursuant to Pa. Const. Art, V, §18.

‘That having been sald, the fact is that no wrillen “complaint” having to do with
the Martorella case was ever filed with the BRoard. The facts are that Board investigator,
Douglas Miller, while investipating Respondent’s conduct in the Kelly Jo Schupp case in
August 2003, was advised to speak to Trooper Neill about the Respondent. Miller then
spoke to Neill who, in August, 2003, told him about his encounters with the Respondent
which took place before Martorella’s preliminary hearing in 1999 and before Martorella’s
puilty plea in Pebruary 2000. Thus, no “complaint” was filed with the Board, rather,

Afier Miller's interview of Neill, the Board initiated its investigation. This the Roard is

constitutionally authorized to do. Pa. Const. Art. V, §18(a)}(7) provides:

18
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(7) The board shall receive and investigate complaints regarding
judicial conduct filed by individuals or initiated by the board
In this case the Board’s investigation was initiated in August 2003. In order to determine
whether this was more or less than the four-year liniitation of Rule 15, we must determine
whether the acts giving rise to the charges related to the Martorella case toak place more
or less than four years carlier.
Respondent had two conversations with Trooper Neill in which he tried {o get

Neill to drop or lower the charges against Martorclla. The first took place at or about the

time of Martorella’s pretiminary hearing. (N.T. 166). The preliminaty hearing was held
on June 1, 1999, (N.1. 164-65). This was two and a half to threc months morg than four
years before August 2003 when Neill provided Miller with the report of Respondent's
intervention in the Marlorella case. The second intervention took place on the telephone
“at one point in time after the preliminary hearing [June 1, 1999] and prior to the
pleading [the entry of the guilty plea on February 14, 2000].” (N.T. 168). There is no
other evidence fixing with aty more preeision the date of the second conversation. This
is important because if it occurred after August 1999, Rule 15 could not operate to bar the
Board from considering (hat conversation inasmuch as it would have occurred less than
four years before the Roard obtained information from 'Frooper Neill alleging conduct
within its jurisdiction and initiated its investipation of the Marlorella case. It is
important, also, because, if the second conversation took place alter August 1999, then it
would bring into play the exceeption to the four-year limitation of Rule 15 which provides:
{Wlhen the last cpisode of an alleged paitemn of recurring judicial
misconduct arises within the four-year period, the Board may

consider all prior acts or omissions related to such an alleged
pattern of conduet.

19
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Thus, if the second conversation took place afler August 1999, the Board could consider
(he first conversation, for Respondent’s sccond encounter with Trooper Neill was
certainly “the last episode of ... a pattern of recurring judicial misconduct” which would
cnable the Board “lo consider all prior acts or omissions related to such ... [a] pattern of
conduct.”

[towever, while we might be inclined to judge that the sccond encounter occurred
closer to the entry of the plea, in February 2000 (because Respondent was discussing
ARD with the Trooper), than it did to the time of the preliminary hearing the previous
Junc, this has nol been established. It is the Roard’s barden to do this and to do so by
“clear and convineing evidence.”! This the Board has not done. Thus, the Court cannot
make a finding that the second encounter took place within the four-ycar limitation of
Rule 15 or that the case can be brought within the “patiern of conduct” exception
contained in the Rule.

It remains for us, nevertheless, to determine whether the Board was justified in
determining that “good cause” existed in this case such that permitted it to consider
Respondent’s conduct in the Martorella case even thouph it occurred two or three months
more than four years before the information was received from Trooper Neill and the
investipation was initiated. Rule 15 begins with the following clause:

Uxcept where the Board determines otherwise for good cause, the
Board shall not consider complaints .. . ..

ity < 0 ot | bt

'See, p. 18, supra.
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Obviously, in this case, the Board did determine that pood causc existed for it to
consider the Martorella episodes — because it did consider them. Tt now asks this Cowrt to
alfirm that determination.®

We do affirm that determination for the reasons which follow,

1. In this case, the time by which the four-year limitation was exceeded is
quite short — two and a hall to three months. This is in sharp conirast to the only case

where this Court has held complaints to be barred by Rule 15: In re Cicchetti, supra, at

306-10, where the acts complained of had occurred twenty and thirteen years before any

complaint was made.

2. There is another contrast with the Cicchetti case. In Cicchetti there were

individual victims who were complaining of sexual harassment who had made no
complaint for twenty years in one casc, and thirteen years in another, There we pointed
out that in a case involving similar conduet: indecent assault and rape, the Pennsylvania
Supreme Court was much less willing to consider the merits of a charge that was not filed
promptly, holding that “the lack of a pronipt complaint by a victim of a crime, although
not dispositive of the merits of the casc, may justifiably produce a doubl as to whether the
offense indeed oceurred, or whether it was a recent fabrication by the complaining
¢. 321 Pa. 390, 555 A.2d 1246, 1250 (1589). That was

witness,” Commonwealth v, Lan

true in Cicchetti, i.c. the long delay and the nature of the conduct produced doubt as to

"Inan carly case before this Court, the Board contended that its determination of *good causc™ was entirely
within its discretion and not reviewable by this Court. We rcjected that argument, We said: “We therefore
find that reviewing the Board’s compliance with its Rule 15 is a matter withia our purview —~ indeed it is
out duly . . . " Inre Clechett], 697 A24d 297, 308 (Pa.CrJud.isc. 1997). Indeed, the Pennsylvania
Supreme Court has held: “We emphatically reject the assertion that the board's compliance with its rules
of procedure is absolutely beyond judicial review. The rulcs exist in part to insure that due process is
accorded judicial officers subject to Investigation and prosecution by the board . . . . Every minor or
technical violation of the board’s rules may not be a denial of due process, and the appropriate remody may
be a minor matter; nonctheless, the guarantee of duc process requires fhat the board’s procedures be
reviewable™ In re Ilasay, 546 Pa. 481, 494-97, 686 A.2d 809, 816-17( 1094),
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whether the conduct had, in fact, occurred. There is no doubt here, in this Court’s
Judgment, that everything that Neill said happened in the Martorells casc happened.

3. There is no worry in this case that Neill’s allegations were “a recent
fabrication” for, in this case Neill made an immediate complaint, e was not making
something up afler four years passed, Neill testified that immcediately after his first
conversation with Respondent about Martorella, he went back {o the state policc barracks
and reported Respondent®s conduct 1o his superior officer, David Liberum, the SUpCrViSoT
of the While Collar Crime Unit. (N.T. 172, 176-77). Neill testified he did not report this
1o anyone else, including the Judicial Conduct Board; but it would not be unreasonable to
conclude that Neill considered his responsibility to report the incident at an end upon
making his report to Trooper Liberum.

4. Probably the most important [acior justifying the Board's determination
ihat it should consider the conduct of Respondent in regard to the Martorella case is the
conduct itself.  To say it was epregious would be to understate; to say it is the
cmbodiment of the kind of judicial conduct which the Judicial Conduct Board was
created to eradicate would be accurate. To hold that the Judicial Conduct Board was
prohibited, by its own rule,® from considering the information furnished by Trooper Neill
would pervert the labors of the authors of the constitutional amendment which brought
the Judicial Conduct Board into being,

We hold that the Board’s determination that there was good cause to pursue its

investigation of Respondent based on the informaton furnished by Neill relating to

* We call attention to the fact that in Ciehetti, Rule 15 was not the only basis for cxeluding the twenty and
thirteen year old testimony. Fundamental fairness upon which due process is grounded was the concopt
relied upon. Laches was another. See, Clechertd, supra, at 306-07, 310, There is no suggestion that cither
of those docirines is implicated i thiz case,
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Respondent’s intervention in the case of Commonwealth v. Martorclta, and to include

charges relating thereto in s Complaint filed with this Court, was fully justified.
We tum now 1o consider the charges against Respondent arising ont of his

conduct in the Martorella case.

(a) Conduct which brings the Judicial office into disrepute,
In In re Smith, 687 A.2d 1229 (Pa.Ct.Jud Disc. 1996), this Court noted that the
conduct of a judge which results in a decline in the public esteem for that judge, may not
support the conclusion that the conduct has brought the Jjudiciary as a whole into

distepute, absent a persuasive showing by the Board that ihe conduct js 50 cxtreme as to

have brought the judicial office itself into disrcpute. In In re Cicehietti, 697 A.2d 297,
310 (Pa.Ct.Jud.Disc. 1997), this Court reiterated that notion as jt concluded that a judge’s
conduct in persisting in making sexval advances towards a subordinate cmployee who
tepeatedly rejected the advances constiiuted conduct of such an extreme nature that the
Judicial officer had brought the judicial office itself into disrepute,

In Cicchetti, 697 A.2d at 312, this Court noted thai:

The determination of whether particular conduct has brought

the judicial office into disrepute, of necessily, is a

determination which must be made on a case by case basis as

the particular conduct in cach case is scrutinized and weighed,

In this case, it has been established that Respondent called Trooper Donald Neill
of the Pennsylvania State Police and asked him to stop by his office. A day or two later
Neill did, and Respondent ook him into his office and inquired about Anthony
Martorclia’s case. Neill lad charged Martorelia with Burglary, Terroristic Threats, Theft

by Lixlortion and Harassment by Communication and Martorella’s preliminary hearing

was coming up before another judge. Respondent asked Neill *if there was anything he
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[Neill] could do about the case™ inasmuch as Martorella was “really not a bad guy.” So
did Respondent describe Marforella while intervening on his behatf with Nejll — who had
wilnessed Martorella threaten 1o kill an individual named Dobo for failing to repay a loan
and who had sped to Dobo’s liome, and broke into the residence, all the time yelling he
was going Lo kill Dobo. (See Findings of Fact Nos. 4-9). 1tis also established that after
Martorella’s preliminary hearing, Respondent telephoned Neill at his home urging him to
agree to ARD for Martorella (Finding of I'act No. 12).
Respondent admits that he spoke Lo Neill about ARD for Martorella as il this was
a perfectly normal thing for him to do. At his deposition Respondent testified:
A. I got a call from a friend of mine I used to work with at IBM and
he said he had known somebody — I think he said he knew a Mr.
Martorella and he thought he was a decent guy - - I never heard of
Mr, Marlorclla before - - and was it possible to get - - would he be
cligible for ARD?
Wait a minute. Who asked you that question?
Some — some individual name Dennis Keamy (phonetic), okay,
had calied me and said, do you know - - you know, could you ask -

- do you know the trooper?

And T asked him who it was. And he said Trooper Neill. T know
Trooper Neill,

Did you ask Kearny any questions about Anthony Martorella?
No. No.
Have you cven scen Anthony Martorella?

No. No,

S R e

S0 you went to - -~ 1 mean, you talked to ‘Trooper Neill about
Martorella's eligibility for ARD just because Dennis Kearny asked
you o do that?

A. Yes,

24




DEC-20-05 THU 04:24 PM  COURT OF JUDICIAL DISCIP  FAX NO. 7177723774 P. 05/10

(Zupsic deposition, pp. 60-61, 63),
In Smith, we said that;
“Disrepute™ necessarily incorporaies some standard with regard to
the reasonable expectations of the public of a judicial officer’s
conduct,
Smith, supra, at 1239
Certainly the reasonable expectations of the public® would include the expectation
that a judicial officer will not make use of his high and trusted office in an overt atternpt
to influence a state policeman who regularly appears bofore him, to reduce the charges or
to agree to ARD, particularly in a casc where the behavior of the defendant giving ris¢ to
the charges was so violent and outrageous as Martorclla’s was. As we said in In re
Jrkula, 699 A.2d 3, 8 (Pa.Ct.Jud.Disc. 1997):
It would be difficalt to identify comduct which would more
assuredly dash public confidence in that system and in the judicial
office iisclf.
We conclude thai the conduct of Respondent was so extreme as to bring the
Judicial office into disrepute,
(b} Conduet which prejudices the proper administration of justice.
This Court has held that:
Conduct which prejudices the proper administration of Justice ... is
conduct which obstructs or interferes with thosc activities which
cnable the sysiematic operation of the courts. The tferm
“systematic operation” encompasses not only the procedurcs
adopted by courls which aid in functioning, but also the standards
of conduct expected of judicial officers in the performance of the
work of the courts. Hence, when a judicial officer's conduct

departs from the standard expecied of judpes and has the effeet of
obstructing or interfering with the systematic opcration or normal

¥ Not to nention Mr. Dobo.
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functions of the court, his conduet will have affccied the proper
administration of the courts.

Smith, supra, at 1237 (emphasis the Courl’s).

There is certainly no question that when Respondent called Trooper Neill into his
office to tell him what a nice guy Mr. Martorella was thercby making it clear 1o the
trooper that he, the judge before whom the trooper regularly appearcd, would be pleased
if the trooper would reduce the charges and even consider ARD in this egregious case, he
was “interfering with the systematic operation or normal functions of the court” and as
we said in Smith “[such] conduet will have affected the proper administration of the
cour(s,” Id.

Again we refer to Smith where we said:

A judicial officer who engapes in conduct which prejudices the
proper administration of justice would have the added element of a
mental state in which he or she not only knew that the conduct at
issue consisted of some neglect or impropriety, but also acted with

the knowledge and intent that the conduct would have a deleferious
effeet upon the administration of justice, for cxample. by affecting

a.specific outcome.

Id. at 1238 (emphasis added); see, also, In re Trkula, 699 A.2d at 8.

It is not open to queslion that when Respondent called Trooper Neill into his

office before Martorella’s preliminary hearing, and when he called him at home,
Respondent’s only purpose was to “[affect] a specific oulcome” and that, on both
occasions, he “acted with the knowledge and intent that the conduct would have a
deleterions effect upon the administration of justice.” There is no doubt that Respondent
iniended that his “alking to™ Neill would have a deleterious affect on the administration

of justice mmd intended that it would prejudice the right of the people of the

26




DEC-20-0b THU 04:25 PM  COURT OF JUDICIAL DISCIP  FAX NO. 7177723774 P, 07/10

Commonwealth, and of Mr. Dobo, to have the case tried on its merits and without
interference.
We hold that Respondent’s approaches to Neill and his conversations with him

was conduct which prejudiees the proper administration of Justice.

LA A .

PART 2. Commonwealth v. David Presto
The Board has charged that Respondent’s conduct set out in Iindings of Fact Nos.
13-21 is such that:
(a) brings the judicial office into disrcpute, and

(b) constituies a violation of Rule 8A of the Rules Governing
Standards of Conduct of Magisterial District Judges,

We will discuss (b) first.
Rule 8A, provides:
RULLE 8. DISQUALIFICATION,

A, A magisterial district judge shall disqualily himself in a proceeding
in which his impartiality might reasonably be questioned,
including but not limited 1o instances where:

(1) he has a personal bias or prejudice concerning a parly, or
personal  knowledge of disputed evidentiary  facts
conceming the proceedings;

(2) he served as a lawyer in the matter in controversy, or a
lawyer with whom he previously practiced law scrved
during such association as a lawyer concerning the matter,
or the magisterial district judpe or such lawyer has becn a
material witness concerning it;

(3)  he knows that he, individually or as a fiduciary, or his
Spouse or a minor child residing in his houschold has a
financial interest in the subject matter in controversy or in a
party to the procceding or any other interest that could be
substantially affected by the outcome of the proceeding;
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(4)  he or his spouse, or a person within the third degrec of
relationship to cither of them, or the spouse of such a
person:

(a) 1s & parly to the procecding, or an officer, director or
trustee of a party;

(b} isacting as a lawyer in the proceeding;

(¢)  is known by the magisterial district judge to have an
interest that could be substantially affected by the
oulcome of the procceding;

() is to the knowledge of the magisterial distriet judge
likely to be a material witness in the proceeding,

We must determine whether, given his relationship with David Presto’s fathcer,

James Presto, Respondent’s faiture to disqualify himself in the case of Commonwealth v,

David Presto was a violation of Rule 8A. because Respondent’s “Impartiality might
reasonably be questioned.”

The procedure to be followed and the standard to be applied in dealing with
recusal motions in the trial court and on appeal were crystallized and authorilatively set

down by our Supreme Courl in Reilly by Reilly v. SEPTA. 507 Pa. 204, 489 A.2d 1291

{1985).

As for the procedure in the trial courts the Supreme Court said that the trial judge

“may determine the question in the first instance, and ordinarily his disposition of it will
not be disturbed unless there is an abuse of discretion.” Reilly, supra at 221, 489 A2d
1299, Since vulings on recusal motions are interlocutory, the ruling will not be examined

until the case is tried and an appeal is taken.® The importance of Reilly for this Court in

* The case of Municipal Publications, Inc., ¢t al. v. Court of Common _Pleas of Philadelphia County, 507
I8, 194,489 A 2d 1286 (1985} is an exception for there the Supreme Court invoked its plenary jurtsdiction
and dssued a writ prohibiting the trial judge from conducting the recusal hearing, which was being held
after the underlying case had been wried, In that case, the Supreme Court’s ruling was virtually inevitable
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seeking guidance in the enforcement of rules of conduct, is its holding as to what shall
happen on appeal — and what shall not. That holding is:

It the cause is appealed, the record is before the appellate court
which can determine whether a fair and impartial trial werc had. If
so. the alleged disqualifying factors of the trial_judge become
moot. {cmphasis the Court’s).

Reilly, 507 Pa. at 222, 489 A.2d at 1300,

Whatever may be the impact of this holding on litigants and on litigation — and it
i certainly substantial ~ that is not our focus here, The importance of this holding on the
question here is that appellate courts will not be reviewing the propriety of trial judpes’

denials of recusal motions. As an example, sce, Southeast National Bank of Pa. v.

Goldberg, 00028 WDA 01 (filed Scptember 13, 2002); Patrick v, Goldberg, 00637 WDA
01 (filed September 13, 2002). In its disposition of the appeals in those cases, the
Superior Court stated:

[BJecause we find, based on our review of the rceord, that the trial
court was fully able to dispose of the matter fairly and without
prejudice, the alleged disqualifying factor, namely that the trial
judge should have recused on the basis of his Jaw clerk’s
relationship with Cuppy, is moot [citing Reilly].

Sce, also, e.g., Commonwealth v. Tharp, 574 Pa. 202, 228-29, 830 A.2d 519, 534-35

(2003) where the Supreme Court affimmed a sentonce of death despite claims that the
actions of the trial judge raised doubt as to his impartiality. The Supreme Court’s opinion
i thut casc makes it elear that the sole concert of the reviewing tribunal is whether there

was a fair trial — and not whether the wial fudge’s decision not 1o recuse was right or

because, in nddition (o a personal refationship belween Judge Sayder and counsel for plaintiff and ex parie
communications between them, “The crucial aspeet of the disqualification proceedings is the fact that
Judge Styder actually permitied himself to be called as a witness and decided o give 1estimony conceming
his own conduct. Thus he not only had personal knowledge of disputed facts but was in a position (o rule
on objections to his own testimony and (o assess his own credibility in light of conflicting cvidence. Under
such extraordinary circumstances, it was cloarly inappropriate for Judge Snyder to preside over the recusal
hearing.” Id. al 201, 489 A 2d a1 1289,
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wrong — or whether it constituted a violation of some rule of conduct. The Supreme
Court said:

Although unusual and perhaps ill-advised, the trial judge’s actions
at sentencing do not warrant a retroactive finding that recusal at
trial was required, especially in the absence of any evidence of
recard sugpesting actual bias against appellant that may have
affected the faimess of the trial,

More than simply directing that the inquiry on appeal is limited to whether there

was a fair frial or not, the Supreme Court has held that the Superior Court had no

B i Ak, L

authority to consider the propricty of the {rial judge’s decision on a recusal motion,

In its opinion in Reilly the Supreme Court took the Superior Court to task for
some of its rulings in that case relating to standards and procedures for the recusal of trial
Judges which the Supreme Court viewed as matters rescrved exclusively to it.  For
example, the Supreme Court said:

Superior Court reasoncd that the recusal standard was an objcctive
one that created o burden to show only that a rcasonable obscrver
might question a judge’s impartiality, not that the trial court’s
actions agtually resulied in prejudice. 1n this regard, Superior
Court established a rule of judicial administration that in any
recusal motion, a different judge would be required to rule on the
motion, because the judge being asked o recuse could not
objcelively address the issue of his impartiality,

Reilly, supra, at 218, 489 A.2d at 1298 (emphasis added). As 1o those rulings the

Supreme Court said: “We deelare this procedure inappropriate and preclude its use.” Id.

The Supreme Court then declared the exclusivity of its jurisdiction in the
enforcement of rules of judicial conduct and reproved the Superior Céurt for
“unwarranted intrusions” thercupon. The Court said;

In furtherance of our exclusive right 1o supervise the conduct of all

courts and officers of the judicial branch of government pursuant
o Article V, Section 10(c) of our Constitation, we have adopted
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rules of judicial conduct for ourselves and all members of the
judicial branch. (See Rules of Judicial Conduct, effective January
1, 1974, and reported at 455 Pa. XXXIX.) The enforcement of
those rules, however, is_beyond the jurisdiction of the Superior
Court and to the extent that it has altempted to interpret Canon 3¢
by creating new standards of review on recusal motions,
procedures for raising recusal questions, or for enforcement of
violations of the Code, they are without effect, as unwarranted
intrusions upon this Court’s exclusive right to supervise t0he
conduct of all courts and officers of the judicial branch.

* * * * *

Perceived violations of either Code do not permit the trial courts
or the intermediate appollate courts to alter the rules of law,
evidentiary rules, presumptions or burdens of proof. More
impottantly, violations of those Codes are not a proper subject for
consideration _of the lower courts 1o impose _punishment for
atlormey or judicial misconduct.  The Constitution provides a
mechanism_for_the enforcement of violations of the Code of
dudicial Conduct and the Judicial Inquiry and Review Board is
authorized, on its own volition, where necessary, to investigate
violations of the Code of Judicial Conduct (sec Rule 1 — Rules of
Procedure Governing the Judicial Inquity and Revicw Board).
Upon the Board's findings and dcterminations recommending
disciplinary action for violations of the Code, the matler is
referred to this body. . . . This procedurc except for
impeachment proccedings, is the exclusive node established lor
the discipling of our judges for violations of the Code and we
have not abdicated or delegated any of our supcrvisory authority
in enforcing these standards of conduct to Supcrior Court.  Te
presume that the Code or its alleged violations ean be roviewed by
any tribunal other than those we authorize is a misapprehension of
the purpose of the Code, and is scen as an impermissible
meddling into the administrative and supervisory functions of this
Court over the entire judiciary.

P. 01/14

1d. at 218-20, 489 A.2d at 1298-99 {cmphasis added). Sce, also, Goodheart. ¢t al. v.

Casey. etal., 523 Pa. 188, 198, 565 A.2d 737, 762 (1989).
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It is clear, then, that the reported opinions of our appellate courts® in cases which
come to them from trial courts which have denied recusal motions provide no precedent
to guide this Court in deciding whether Respondent’s failure to rccuse in this case was a
violation of Rule A, of the Rules Governing Standards of Conduct of Magisterial
District Judges.

Having said that — and that is certainly true so far as the intermediate appellate
courts of the Commonwealth are concerned on the authority of Reilly — we note that in

Menigcipal Publications, supra, and in a number of criminal cascs, the Supreme Court has

commented on the propriety of a trial judge’s refusal to recuse,’

For example, in the Municipal Publications case, though specifically stating that it

was not deciding the question of “whether Judge Snyder should be disqualified from the
underlying libel action™ the Supreme Courl obscrved:

The allegations on which the recusal motion was based focused
upon a purportod personal relationship between Judge Snyder and
counsel for plaintiff Edpehill in the libel suit, and specifically upon
alleged ex parte discussions between them in chambers concerning
the case, including the recusal motjon. Taken as a whole those
allegations, if {rue, would require Judge Snyder’s disqualification
from the libel action and necessitate a new trial.

Municipal Publications, Inc.. et al. v. Court of Common Pleas of Philadelphia County.

507 Pa. 194, 201, 489 A.2d 1286, 1289 (1985).

" See, as well, U.S, Stee! Corporation v. Papadakos, 63 Pa. Commw, 213,437 A.2d 1044 (1981), where the
Commonweahh Court, in refusing to review Judge Papadakos’s refusal to recuse in the real estale tax
assessment appeal of U.S. Steel despite his public statements that he desired the assessments on U.S. Steel
property to be raised, held that “the enforcement of the Code of Judicial Conduct is not within the purview

of the Commonwealih Court.” I8, at 218, 437 A2d 1047

" 8ce, e.g. Commonwealih v, King, 576 Pa, 318,839 A.2d 237 (2003); Commonwealth v. White. 557 Pa.
408, 734 A2d 374 (1999): Commmwenith v, Abu-Jamal, 553 Pa. 569, 720 A.2d 121 {1993);
Commonwealth v, Darush, 501 Pa. 15, 459 A.2d 727 (1983); Commonwealth v. Boyle, 498 Pa. 486, 447
A2d 250 (19823, Commonwealh v, Perry, 468 Pa. 515, 364 A2d 312 (1976). Commonwealth v,
Goodman, etal., 434 Pa. 58,311 A2d 652 ( 19735, Commonwealth v, Young, 439 Pa, 498, 265 A.2d 1%

(1970}, Commonwealth ex rel. Allen v. Rundle, 4 10 Pa, 599, 189 A.2d 26 (1963).
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We note that none of these Supreme Court cascs came to the Court through the
“mechanism for the enforcement of violations of the Code of Judicial Conduct.” Reilly,
supra, at 220, 489 A.2d at 1299 and, thus, the Court made no determination as to whether
a violation of the Code of Judicial Conduct had, or had not, occurred.

Nevertheless, though not deciding that question head on, these Supreme Court
cases do provide helpful insight for this Court in deciding the question.

In addition, there is onc case which did come 10 the Supreme Court through the

constitutionally prescribed mechanism for enforcement of violations of the Code of

Judicial Conduct. That case, Judicial Inguiry and Review Board v, Fink, 516 Pa. 208,

532 A.2d 358 (1987), came to the Supreme Court from the Judicial Inquiry and Review
Board (JIRB) with its recommendations® relating to alleped violations of Canon
3(C)(1){(a) of the Code of Judicial Conduct.’®

In that case, the Respondent was elecied to office in 1977 after an acrimonious
campaign in which he defeated the ineumbent, Judge Patlerson. In 1982, when Judge
Pafterson’s son was brought before the Respondent on drug related charges, the
defendant requested Respondent's recusal. Respondent denjed the request stating he had

no bad feclings about the defendant’s father and that “The holy ghost came down on my

shoulder and cleansed me of all those feclings.” The Supreme Court held that
Respondent’s failure to recuse was g violation of Canon 3(CY(1IXz) for, in these

circumsiances, his impartiality might reasonably be questioned,

* Under the constitution as then structured, i.c., before the amendments of 1993 which croated the Judicial
Conduct Board and this Court, JIRR hald hearings and made recommendations io the Supreme Courl which
then conducted de nove review.

? Canon HOYIXn) is identical to Rule BA. of the Rules Governing Standards of Conduct of Magisteria)

District Judges with one (curious} exception: The canon prescribes what the judge “should” do; the rule
preseribes what the magisterial district judge “shall” do,

i3
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We find that this Respondent’s impartiality to hear and decide the case of

Commonwealth v. David Presto, niight reasonably be questioned. The circumstances

which lead to this conclusion ineludo:

H

David Presto’s father, James Presto, had been hanging around
Respondent’s court offices for several vears leading up to the time
when the case against David Presto was scheduled for hearing before
Respondent.

- During this time James Presto frequently had mectings with
Respondent “most of the time behind closed doors.”

- During this time Respondent persuaded James Presto to give him
$12,000 cash as a loan for two or three weeks to John Sabino, a friend
of Respondent's.

-~ Respondent then delivered Presto’s $12,000, along with $10,000 of his
own money to Sabino.

- After the two or three weeks passed without repayment, Respondent
called Sabino seeking repayment on behalf of himself and Presto.

- Shortly thercafter Sabino gave Presto a check for $12,000 which
“bounced,™  Thereupon, Respondent called Sabino threatening legal
action on Presto’s behall,

There are indications that the Supreme Court expects the determination of

whether a judge’s impartiality might reasonably be questioned to be an objective one.

see, Commonwealih v. Darush, 501 Pa. 15, 24, 459 A.2d 727, 732 (1983), where the

Supreme Court said the trial judge should recuse when “3 significant minorily of the lay
community could reasonably question the court’s impartiality,”
Since 1974, when Congress enacted rovisions to the statute  governing

isqualification in the federal courts, ' those courts have been employing an “objective”

¥ See, 28 U.S.C. §455.
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standard.”’ ‘There is no doubt that is what Congress intended.”® We are cautious ahoul

relying on cases from other jurisdictions on matiers of judicial discipline,’ nevertheless,

we find it appropriate here because the language of the federal statute is identical to Rule
8A. which we are here called upon to enforce, and because the indications we have from
our Supreme Court on this subject appear 10 be in concord with those of the federal

courts. We call aitention, particularly, to the casc of Pepsico v. MeMillin, supra, where

the test was siated 1o be:

[W]hether an objective, disinterested obscrver fully informed of
the facls underlying the grounds on which recusal was sought
would entertain a significant doubt that justice would be done in
the case.

Id. at 460, In that opinion Judge Posner went on to make the observation that the court
“Recognizfed] the inherently subjective character of this ostensibly objective fest.” Id.
However, whatever the nature of the test is thought to be, we have little difficully in
concluding that such an observer would entertain such a doubt as to Respondent’s

impartiality in the case of Commonwealth v, David Presto.

We are mindfol of what we said in In_re _McCutcheon, 846 A.2d 801

(Pa.Ct.Jud.Disc, 2004) regarding the reality of the conditions “on the ground” in fhe

courls of our magisterial district judges in the Commonwealth. That casc is the only case

where this Court has considercd disqualification under either Canon 3C(1) or Rule 8A.,

and in that case we said:

' See, e.g., Popsico v, MeMillen, 764 ¥2d 458 (7" Cir, 1985): Home Placement Service, Inc. et al v,
Frovideneg Journal Company, 739 ¥.2d 671 (1 Cir. 1984, U.S. v, Sellers, 566 F.2d 884, (4™ Cir, 19773

" See, Report of the House Committee on the Judiciary, H.R. Rep. No. 93-1453, 93" Cona. 2 Sess,
Reprinled [1974) U S. Code Cong. & Admin. Nows, pp. 6351, 6354-55.

Y lo_re_ Tocrydlowski, 853 A.2d 20, 26 (Pa.Crlud.Disc. 2004),; In 1e Crahalla, 747 A.2d 930, 988
(Pa.Cr.Jud Dise. 2000);
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[Glencralities do not serve in dealing with questions of personal
bias; such determinations must be made case by case.

Id. at 816. In McCuichcon we found that the Judicial Conduct Board had failed to
establish that the Respondent had a personal bias in favor of Philip Bartoe (a party) such
as would bring her impartiality into question; but that case bears no resemblance to this:

lor exumple, in MeCutcheon we found that the nature of the Respondent’s contacts with

Philip Bartoc were “incidental and adventitious.”" By contrast, this Respondent’s
contacts with David Presto®s father were part of everyday business, ofien in private, and
included a distinctly uncommon business adventure which could be seen to have caused
Respondent to become beholden to David Presto’s father.

We conclude that the Judicial Conduct Board has established a violation of Rule
8A.(1) of the Rules Governing Standards of Conduet of Magisterial District Judges.

We mention that the parties filed a number of stipulations in this case which have
to do with whether Respondent’s disposition of the case was justified.  Such
considerations are irrelevant in this Court’s assessment of Respondent’s alleged violalion
of Rule 8A.(1)." Review of the propricty of Respondent’s disposition is the
responsibility of another court in the svent an appeal is taken from Respondent’s order,

(b) Conduct which brings the judicial office into disrepute.

As noted above, the Board has included this eount in the Complaint, averring that

the conduct of Respondent, in failing to disqualify himsell in the case of Commonwealth

v. Dayid Presto, was a violation of Rule 8A(1), and we have so found, but also that the

" The full text of our discussion of the alleged violation of Rule 8A.(1) in McCulcheon is set out at 846
AZd 813-16,

" Similar sipulations were filed with fespect to Respondent’s dispesition of the Schupp and Mureenovich
cases. Al of these stipulations are irrelevant and none have been included in our Findings of Fact.

i
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same conduct was a violation of this additional constitutional precept. Although the
Board may have found it advisable to include this charge, we find it unnceessary to
address it,

T Inre Gapon, 814 A.2d 304 (Pa.Ct.Jud. Dise. 2002) this Court said:

Unlike a criminal case in which the range of penalties is
determined by the number of charges and the statutory sentence
mandated for cach offense upon which there is a finding of puilt,
the scope of sanctions available to this Court is not 30
circumscribed. Any finding by this Court that a Jjudicial officer has
violated the Constitution of Pennsylvania or the Code of Judicial
Conduct subjects that judge to the full range of appropriate
discipline. Furthermore, in exercising our discretion in imposing
disciplinary sanction, we are guided not by the number of ways the
Respondent’s conduct has offended the Constitution or Code, but
by the nature of the conduct itself and any mitigating or
aggravaling circumstances,

Id. at 306-07. Sce. plwo, In re Pasuhanich, 858 A.2d 231, 234-35 (Pa.Ct.Jud.Disc. 2004);

In re Berkhimer, 828 A.2d 19,22 n.1, 23 (Pa.Ct.Jud.Disc, 2003); In re Sullivan, 805 A .2d

B e b AL £ L), LI

71, 74 (Pa.Ct.Jud.Disc. 2002),
Accordingly, since we are satisfied that Respondent’s conduct constituted a
violation of Rule 8A.(1), we decline {0 address this additional chargpe,

PART 3. Commonwealth v. William G. Cornell

The Board has charged that Respondent’s conduct sct out in Findings of Fact Nos,
22-29 is such that:
(2) brings the judicial office into disrepute,
(b) prejudices the proper administration of justice, and

(c) constitutes a violation of Rule 8A. of the Rules Governing Standards
of Conduct of Magisterial District Judges.
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The conduct of Respondent in the Comell case was essentially the same as in the
Martorella case, i.e., an overt attempt to influence the prosecuting officer — in this case
the Chiel of the local police, whose job required him to appear regularly before
Respondent, by telling him the delendant was a union guy and that he wanted to help
him.  Actually, the only difference is that this time the case was coming up in
Respondent’s court,

The same reasons and the same authority which support our conclusions in the

Martorella case hold here and we find that the Board has established that Respondent’s

conduct in the Comell ease was:

(a) such that brings the judicial office into disrepute, and
(b) such that prejudices the proper administration of justice.

In addition, the Board has charged that Respondent’s conduct in the Comell case
was a violation of Rule 8A.(1) of the Rules Governing Standards of Conduct of
Magisterial District Judges. That Rule requires a judge to disqualify himself from a case
in which his impactialtity might reasonubly be questioned because of personal bias or
prejudice.

We hold that a judge who interfores in a case in an atterapt to affeet the outcome
of the case, by that acl, announces his personal bias and prejudice and declares his
partiality and is ipso faclo unqualified to remain in the case; and if he docs he violates
Rule 8A.(1). Respondent did remain jn (he Comell case and actually conducted the

hearing and so we find that to have been a violation of Rule 8A (1).
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PART 4. Commopwealth v, Kelly Jo Sclupp

— e

The Board has charged that Respondent’s conduct sel out in Findings of Fact Nos.
30-41 is such that;
(a) brings the judicial office into disrepute,
(b) prejudices the proper administration of justice, and

(¢} constitules a violation of Rule 8A. of the Rules Governing Standards
of Conduct of Magisterial District Judges.

The clements of Respondent’s conduct in this case arc the same as in Cornell and
Martorella in that Respondent again interfercd in a case by attempting to persuade the
prosecuting witness, Patricia Beahan, who had filed a private criminal complaint, to
reduce the charge. Again, the case was pending before Respondent.

In addition, at Schupp’s arraignment, Respondent struck up a singularly
injudicious relationship with her, He told her that she didn’t look like a person who
would be guilty of shoplifting, that he knew the prosecuting witness and that her job as
security officer at Boscov’s required her to bring charges in his court frequently; he told
her that the charges could be reduced and that he would help her, He gave her his cell
phose number and the two had numerous phone conversations while the case wag
pending before Respondent, He had lunch with her at which time he told her she
deserved a lesser charge and that he was going to talk 1o the prosecuting wilness about
that. Truc to his word, he did Just that, presenting himself at Patricia Beahan’s office at
the Boscov’s store where he solicited her to reduce the charges against Schupp.,

Again, for the reasons and upon the authority set forth in our discussion of the
Martorella case, supra, we find that Respondent’s conduct in relation to Kelly Jo Schupp

wus such that
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(a) brings the judicial office into disrepute, and
(b} prejudices the proper administration of Justice,
We turn now to consider whether, given Respondent’s actions on behalf of Kelly
Jo Schupp in the casc against her, pending before him, Respondent’s impartiality might
reasonably be questioned and, thus, his fajlure to disqualify himself was a violation of
Rule 8A.(1) of the Rules Governing Standards of Conduct of Magisterial District Judpes.
There is no doubt that Respondent’s conduct in the Kelly Jo Schupp case, as in

the Cornell case, demonstrated his personal bias and prejudice and made him ipso facto

unqualified to act as the judpe in that case,

We note, however, that in the Schupp case, the parties, i.c., the Commonwealth
with the consent of Patricia Beahan on behalf of Boscov's, and the defendant, agreed that
Schupp would enter a plea and would be placed in the ARD program. The arrangement
was made by the partics who were all present in Respondent’s court on the day of
Schupp’s preliminary hearing — but before the hearing. It is suggested that, because
Respondent did not actually conduct a hearing, there was no violation of Rule SA.(D).

We rcject that suggestion.

Any trial lawyer knows that the disposition of cases is driven by the identity of

the judge assigned to the casc as much as by anything clse. A judge need not actually
preside at the trial in order to actually affect the outcome; pre-trial rulings and pre-trial
behavior of the judge affect pre-trial decisions which parties must regularly make. We do
not consider (hat the Supreme Court, in promulgating Rule 8A.(1), intended to limit its
application to cascs where the judge actually conducts a trial. We belicve the Supreme

Cowt intended ~ certainly in a case like Coramonwealth v, Kellv Jo Schupp where the
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bias of the judge is so evident and unconcealed and his partiality so recognizable - that
the obligation of the Rule be not so limited. We belicve the obligation to disqualily
mandated by Rule 8A.(1) becomes an obligation at whatever point in the procceding that
it shonld be evident to the judge that his impariiality might reasonably be questioned. '
It secins to us, moreover, that the language of the Rule itself verifies this. Rule
8A. provides:
A. A magisterial distiict judge shall disqualify himself in a

broceeding in which his impartiality might reasonably be
questioned . ., . (Emphasis added.)

Accordingly, we {ind that Respondent’s failure to disqualify himself in the casc of

Commonwealth v. Kellv Jo Schupp was a violation of Rule 8A.(1) of the Rules

Governing Standards of Conduct of Magisterial District Judges.

PART S, Commonwealth v. Anson M. Murpenovich

The Board has charged that Respondent’s conduct set out in Findings of Fact Nos.
42-50 constitutes such thal:
(a) brings the judicial office into disrepute,
(b) prejudices the proper administration of justice, and

(c) constitutes a violation of Rule 8A. of the Rules Governing Standards
of Conduet of Magisterial District Judges.

In this case Patrolman Appelgarth filed a criminal complaint apainst Anson

Murgenovich charging him with operating a motor vehicle while under the influence of

¥ geg, Abramson, Tudicta! Disquatification under Canon 3 of the Code of Judicial Conduct, 2d Ed. 1992, p.
10, “Canon 3C is intended to be used by a judge at the start of cach casc . . . (o assist in deciding whether
at that peint ie should disquality Wimse!f from any participation in the proceedings.” See. also, Duplan
Corporation v, Decring Milliken, Inc., 400 F, Supp. 497 (D.5. Car. 1975) and Iy the Matter of Judicial
Disciplinary Proceedings Againgt Cavver, 531 NW. 24 62 (Wise. 1995) where the Supreme Court of
Wisconsin, suspeaded a judge “when he did not disqualify himsclf from the pending case promplly upon
determining there was cause for his disqualification,” Id at 63. That court adopled the findings of the
Judicial Conduct Commission that Judge Carver “was required by law to disqualify himself 2s soon 5 he

tearncd on March 22, 1993 that the Wilcox case wag assigned to hiny ... " Id. at 69,
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alcohol,  Shordy thercafter, while Appelgarth was in Respondent’s court on other
business Respondent called Appelgarth into his chambers and said: “I seo you filed a
charge against Anson. He’s a friend of ours. Do you think there’s something we could
do to help him out? Rcspondent then told Patrolman Appelgarth that he, Respondent,
Wus going to be the district justice on the bench on the day Mr. Murgenovich’s
preliminary hearing was scheduled.

This behavior is a perfeet reflection of Respondent’s conduct in the Martorella,
Cornell and Schupp cascs which we found to bo such that (a) brings the judicial office
into disrcpute, and (b) prejudices the proper administration of justice. Therefore, we find
that his conduct in the Murgenovich case constituted a violation of those two
constitutional provisions.

Further, we hold, for the reasons set out supra in the Cornell and Schupp cases

that Respondent’s failure to disqualify himsclf from the Murgenovich proceeding
constituted a violation of Rule 8A.(1) of the Rulcs Governing Standards of Conduct of
Magisterial District Judges.

IV.  CONCLUSIONS OF LAW

PART L

Commonwealth v. Anthony Martorella

L. The conduct of Respondent is such that brings the judicial office into
disrepute, a violation of Article V, §18(d)(1) of the Pennsylvania Constitution,

2. The conduct of Respondent is such that prejudices the proper
administration of justice, a violation of Article V, §18(dX(1) of the Pennsylvania

Constitution.
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3. The determination of the Judicial Conduct Board that there existed good
cause for it to consider the acts of Respondent even though they may have taken place
more than four years prior 1o the Board’s notification thereof was justified and

appropriate under the circumstances of this case,

PART 2, Commonwealth v. David Presto
4. The conduct of Respondent constituted a violation of Rule 8A.(1) of the

Rules Governing Standards of Conduct of Magisterial District Jadgcs,

PART 3, Commonwealth v. William G. Comell
5. The conduct of Respondent is such that brings the judicial office into

disrepute, a violation of Article V., §18(d)(1) of the Pennsylvania Constitution.

6. The conduct of Respondent is such thal prejudices the proper
administralion of Justice, a violation of Article V, §18(d)(1) of the Pennsylvania
Constifution,

7. The conduct of Respondent constituted a violation of Rule 8A.(1) of the
Rules Governing Standards of Conduct of Magisterial District Judges.

PART 4. Comimonwealth v, Kelly Jo Schupp

8. The conduct of Respondent is such that brings the judicial office into
disrepute, a violation of Article V. $18(d)(1) of the Pennsylvania Constitution.

9. The conduct of Respondent is such that prejudices the  proper
administration of justice, a violation of Article V, §18(d)(1) of the Pennsylvania
Constitution.

10, The conduct of Respondent constituted a violation of Rule 8A (1) of the

Rules Governing Standards of Conduct of Magisterial District Judpes.
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PART 5, Commonwealth v, Anson M, Murgenovich
11, The conduet of Respondent is such that brings the judicial office into

e L e s i @

disrepute, a violation of Article V, §18(d)(1) of the Pennsylvania Constitution,

12, The conduct of Respondent is such that prejudices  the proper
administration of justice, a violation of Article V, §1B(dX(1) of the Pennsylvania
Constitution,

13, The conduct of Respondent constituted a violation of Rule 8A.(1) of the
Rules Governing Standurds of Conduct of Magisterial District Judges,

14, Tor the reasons set forth in Conclusions of Law Nos. 1-13, Respondent is

subject to discipline under Article V, §18(d)(1) of the Pennsylvania Constitution,

Musmanno, I, did not Participate in the consideration or disposition of this case.
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