The Judicial Conduct Board adopted a Statement of Policy Regarding Disqualification
Based on Campaign Contributions Under Rule 2.11(A)(4), effective March 6, 2017.

JUDICIAL CONDUCT BOARD

STATEMENT OF POLICY REGARDING
DISQUALIFICATION BASED ON CAMPAIGN CONTRIBUTIONS
UNDER RULE 2.11(A)(4)

The Code of Judicial Conduct (Code) and the Rules Governing Standards of
Conduct of Magisterial District Judges (Rules) were adopted by the Supreme Court in
2014, With the 2017 judicial election cycle approaching, the Board thought it
appropriate to provide guidance on the topic of campaign contributions and the issue
of disqualification as addressed in Rule 2.11(A)(4) of the Code and Rules. Many
judicial officers at all levels of Pennsylvania’s judiciary have asked questions relating
to the operation of this rule and how the Board will interpret and enforce it. For these
reasons, the Board has adopted this “Statement of Policy” which sets forth the
Board’s tentative intention with respect to how it will interpret and enforce this rule
in the future. While the Board seeks to provide guidance with the issuance of this
Statement of Policy, it is noted that it does not have the force and effect of law and
is binding on neither the members of the judiciary nor the Board.?

1 This Statement of Policy addresses contributions made to judges’ campaign
committees and not contributions to political action committees (PACs) that
contribute to judges’ campaign committees. Regarding contributions to PACs and
their relationship to this Rule, the reader is directed to Comment [6] following Rule
2.11 which provides:

Rule 2.11(A)(4) represents a first inroad into complex issues associated
with the financing of judicial campaigns in the scheme prescribed by the
Pennsylvania Constitution, per which judicial officers are elected by the
citizenry. See Pa. Const. art. V, §13. For example, the rule presently
does not address a number of circumstances which have arisen in the
context of public judicial elections, including the involvement of political
action committees (“PACs”). Under the direction of an independent
board of directors, such entities may aggregate then distribute
individual contributions among judicial campaigns, political campaigns,
their own operating expenses, and other expenditures. There is no
attempt, under the present rule, to require disqualification on account
of individual contributions made to a PAC, so long as the organization
does not serve as the alter-ego of a specific donor or donors.
Rulemaking, in this regard, would require further study and deliberation
in order to appropriately balance all respective interests involved. Thus,
the Court has reserved any treatment to a later time.

Code, Canon 2, Rule 2.11, Comment [6]; Rules, Canon 2, Rule 2.11, Comment [6].
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Executive Summary

When faced with a question of recusal or disqualification under Rule
2.11(A)(4), the nature of the inquiry is an objective one involving the
public perception of large contributions and their effect on the judge's
ability to be impartial. If the amount of a contribution to a judicial
candidate’s campaign raises a reasonable concern about the fairness or
impartiality of the judge’s consideration of a case involving the
contributor, disqualification is required.

The focus of any inquiry under Rule 2.11(A)(4) is the contributions
received by the campaign of the judge whose ability to preside is
questioned.

There is no amount specified in Rule 2.11(A)(4) over which
disqualification is required.

Regardless of proportional relationship to other contributions or the total
amount raised, large contributions will raise reasonable concerns about
the judge’s fairness based on the size alone and will trigger the
assessment required under Rule 2.11{a)(4) and the Board will look
unfavorably upon a judge’s strained views of the public perception of
such large contributions.

Disqualification under Rule 2.11(A)(4) is subject to informed waiver by
the parties and their attorneys.

A contribution of several thousand dollars will almost always require an
analysis of whether disqualification is warranted; but such analysis may
be avoided if the contribution is disclosed and the parties and their
attorneys waive disqualification.

Judges are not required to review their campaign finance reports to
determine if they are disqualified, but that may be the prudent practice
as judges may not remain purposely ignorant of campaign contributions
in order to avoid compliance with Rule 2.11(A)(4).

While there is no specific look-back period in Rule 2.11(A)(4), the effect
of contributions will generally dissipate over time. The larger the
contribution, the longer it will take to dissipate.

Disqualification is not required under Rule 2.11(A)(4) simply because
the amount of a contribution exceeds the amount that must be reported
as a gift on the judge’s statement of financial interests.

Contributions from several lawyers from the same law firm must be
aggregated when conducting the assessment required by Rule
2.11(A)(4).

General Principles and Observations

Rule 2.11, relating to disqualification, provides, in pertinent part:

(A) A judge shall disqualify himself or herself in any proceeding in which

the judge’s impartiality might reasonably be questioned, including but not
limited to the following circumstances:



(4) The judge knows or learns that a party, a party’s lawyer, or
the law firm of a party’s lawyer has made a direct or indirect
contribution(s) to the judge’s campaign in an amount that would raise
a reasonable concern about the fairness or impartiality of the judge’s
consideration of a case involving the party, the party’s lawyer, or the
law firm of the party’s lawyer. In doing so, the judge should consider
the public perception regarding such contributions and their effect on
the judge’s ability to be fair and impartial. There shall be a rebuttable
presumption that recusal or disqualification is not warranted when a
contribution or reimbursement for transportation, lodging, hospitality or
other expenses is equal to or less than the amount required to be
reported as a gift on a judge’s Statement of Financial Interest.

Code of Judicial Conduct, Canon 2, Rule 2.11(A)(4); Rules Governing Standards of
Conduct of Magisterial District Judges, Canon 2, Rule 2.11(A)(4).

As drafted, the overriding emphasis of the rule is the appearance that the
amount of a campaign contribution might raise a concern about the judge’s
impartiality. That this is the preeminent concern of the rule is evidenced by the fact
that the word “impartiality” or “impartial” appears three times in the rule. As used
in the Code and Rules, “impartial” or “impartiality” means “absence of bias or
prejudice in favor of, or against, particular parties or classes of parties, as well as
maintenance of an open mind in considering issues that may come before a judge.”
Code of Judicial Conduct, Terminology, Impartial, impartiality, impartially; Rules
Governing Standards of Conduct of Magisterial District Judges, Terminology,
Impartial, impartiality, impartially.

The rule starts with the imperative that *[a] judge shall disqualify himself or
herself in any proceeding in which the judge’s impartiality might reasonably be
questioned.” Legal commentators have suggested that a simple application of this
principle would dictate the proper result in most cases of disqualification occasioned
by campaign contributions, noting that whether “impartiality ‘might reasonably be
questioned’ ... turn[s] on whether [a judge’s] participation would create the
appearance of partiality in the mind of a reasonable, fully informed, objective
observer.” Geyh, Alfini, Lubet and Shaman, Judicial Conduct and Ethics (Fifth Ed.),
§ 4.16 Campaign Contributions, 4-73 (LexisNexis 2013).

The directive that a judge shall disqualify himse!f or herself in any proceeding
in which the judge’s impartiality might reasonably be questioned is then followed by
a non-exhaustive list of “circumstances” requiring disqualification, including the
circumstance listed in subsection (A)(4) where “[t]he judge knows or learns that a
party, a party’s lawyer, or the law firm of a party’s lawyer has made a direct or
indirect contribution(s) to the judge’s campaign in an amount that would raise a
reasonable concern about the fairness or impartiality of the judge’s consideration of
a case involving the party, the party’s lawyer, or the law firm of the party’s lawyer.”
This specific example where disqualification is required necessitates the judge’s
attention to campaign contributions from parties, their lawyers and their law firms of
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which the judge learns or has knowledge and a determination of whether the size of
the contribution “would raise a reasonable concern about the fairness or impartiality
of the judge’s consideration of” a case involving the contributing party, lawyer or law
firm. Like the introductory language discussed above, this language emphasizes the
objective nature of the inquiry, namely: does the contribution raise a reasonable
concern about the judge’s impartiality? In making this determination, the rule says
that the judge “should consider the public perception regarding such contributions
and their effect on the judge’s ability to be fair and impartial.”

The focus of the inquiry required by this rule is the contributions received by
the campaign or made in support of the judge whose ability to preside is questioned.
The amount of direct contributions to or indirect expenditures in support of all of the
candidates for a particular judgeship is not a factor in the determination of whether
a contribution raises a reasonable concern about the fairness or impartiality of a
judge’s consideration of a case involving a contributor. As originally drafted, the
provision that would become Rule 2.11(A){4) required inquiry into “direct or indirect
contribution(s) in relation to an election in which the judge is a candidate.” The
drafters of this provision suggested that a judge who was faced with a disqualification
decision based on campaign contributions should consider, among other factors,
“[t]he level of support or contributions given, directly or indirectly by a litigant in
relation both to aggregate support (direct and indirect) for the individual judge’s
campaign {or opponent) and to the total amount spent by all candidates for that
judgeship.” Report of the Ad Hoc Committee on the Revisions to the Code of Judicial
Conduct, Canon 2, Rule 2.11, Comment [7], p. 26. However, the original language
was revised to its current form which directs the inquiry into “direct or indirect
contribution(s) to the judge’s campaign.” Code of Judicial Conduct, Canon 2, Rule
2.11(A)(4); Rules Governing Standards of Conduct of Magisterial District Judges,
Canon 2, Rule 2,11(A)(4). This substitution obviates the need for an examination
into all the money contributed to or expended on behalf of or in opposition to all of
the candidates who stood for election when the judge whose participation is under
consideration was elected. The inquiry is simply: does the amount of the direct and
indirect contributions to the judge’s campaign raise a reasonable concern about the
fairness or impartiality of the judge’s consideration of a case involving the contributor
who is either a party, the party’s lawyer, or the law firm of the party’s lawyer? If the
answer is “yes,” the judge is disqualified and may not sit on the case absent an
informed waiver. See Code of Judicial Conduct, Canon 2, Rule 2.11(C); Rules
Governing Standards of Conduct of Magisterial District Judges, Canon 2, Rule
2.11(C).

The timing of contributions and requests for disqualification have also been the
subject of questions. Some have asked if there is a look-back period for campaign
contributions. Different from Rule 2.13 which prohibits the appointment of a lawyer
by a judge if the judge either knows or learns that the lawyer, or the lawyer’s spouse
or domestic partner, has contributed as a major donor to the judge’s election
campaign within the prior two years before the appointment, Rule 2.11(A)(4) omits
any temporal limitation. Compare Code of Judicial Conduct, Canon 2, Rule
2.11(A)(4); Rules Governing Standards of Conduct of Magisterial District Judges,
Canon 2, Rule 2.11(A)(4), with Code of Judicial Conduct, Canon 2, Rule 2.13(B);
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Rules Governing Standards of Conduct of Magisterial District Judges, Canon 2, Rule
2.13(B). However, the drafters of Rule 2.11(A)(4) suggested that "[t]he timing of
the support or contributions in relation to the case for which recusal or disqualification
is sought” is among the factors to consider when addressing questions under this
rule. Report of the Ad Hoc Committee on the Revisions to the Code of Judicial
Conduct, Canon 2, Rule 2.11, Comment [7], p. 27. Accordingly, for most campaign
contributions or independent expenditures, the effects of such contribution or
expenditures on a judge’s impartiality, just like a judge’s prior association with a law
firm or governmental entity whose lawyers appear before the judge, must be
presumed to dissipate over time.

However, there could be a contribution or expenditure, either directly to a
judicial candidate’s committee or indirectly for the benefit of the candidate, which is
so large and disproportionate to the amount of money otherwise raised by the judge’s
campaign or the total amount of money raised and spent in the election, that any
taint would never truly dissipate. This situation is exemplified by the facts of Caperton
v. Massey Coal Company, 556 U.S. 868, 129 S.Ct. 2252, 173 L.Ed.2d 1208 (2009).
There, the Court found that due process required recusal where the CEO of a coal
company which was involved in an appeal of an adverse $50 million verdict, spent
$3 million in what would be considered indirect contributions for the benefit of a
candidate for the West Virginia Supreme Court where the appeal was pending. In
such a case, the judge should never sit in judgment on a case involving that supporter
or his company, in the absence of an informed waiver by the parties and their counsel
as provided in Rule 2.11(C).

Finally, it must be noted that, in adopting Rule 2.11(A)(4), the Supreme Court
rejected the suggestion of the Model Code of Judicial Conduct that the rule establish
a definite amount over which disqualification would be required. The Model Code
suggests the following language: “A judge shall disqualify himself or herself in any
proceeding in which the judge’s impartiality might reasonably be questioned,
including but not limited to the following circumstances: ... The judge knows or learns
by means of a timely motion that a party, a party’s lawyer, or the law firm of a party’s
lawyer has within the previous [insert number] year[s] made aggregate contributions
to the judge’s campaign in an amount that is greater than $[insert amount] for an
individua! or $[insert amount] for an entity.” Relying on this suggestion, the
Pennsylvania Bar Association Task Force on the Code of Judicial Conduct proposed
the following rule to the Supreme Court: “A judge shall disqualify himself or herself
in any proceeding in which the judge’s impartiality might reasonably be questioned,
including but not limited to the following circumstances: ... The judge knows or learns
that a party, a party’s lawyer, or the law firm of a party’s lawyer has within the
previous two years made aggregate contributions in support of or in opposition to the
judge’s campaign in an amount that is greater than $2,500 from an individual or
$5,000 for an entity or organization.” Pennsylvania Bar Association, Report of the
Task Force on the Code of Judicial Conduct, Canon 2, Rule 2.11(A)(4), 19 (2013).
The Court rejected this language in favor of the language found in the current version
of Rule 2,11(A)(4) quoted above.



In light of this history, while the Board has the responsibility to interpret and
apply the provisions of the Code in the first instance and in the absence of any
definitive decisions of the Court of Judicial Discipline or the Supreme Court, it is not
at liberty to adopt an interpretation that would establish a fixed amount which, if
exceeded, would require disqualification. While such a rule would be easier to apply
(and would be the easiest with which judges could comply), the Supreme Court
eschewed any such fixed rule, so the Board must try to establish standards by which
to apply the rule as adopted.

Interpretation and Application

Like all of the rules found in the Code of Judicial Conduct and the Rules
Governing Standards of Conduct of Magisterial District Judges, Rule 2.11(A)(4) must
be given a reasonable interpretation. This premise is dictated by the Code and Rules
themselves. As explained in the Preambles to both sets of rules,

[t]he Rules of this Code of Conduct are rules of reason that should be applied
consistently with constitutional requirements, statutes, other court rules, and
decisional law, and with due regard for all relevant circumstances. The Code is
to be construed so as not to impinge on the essential independence of judges
in making judicial decisions.

Moreover, it is not intended that disciplinary action would be appropriate for
every violation of the Code’s provisions. Whether disciplinary action is
appropriate, and the degree of discipline to be imposed, should be determined
through a reasonable application of the text and should depend on such factors
as the seriousness of the violation, the intent of the judge, whether there is a
pattern of improper activity, and the effect of the improper activity on others
or on the judicial system.

Code of Judicial Conduct, Preamble [5] and [6]; Rules Governing Standards of
Conduct of Magisterial District Judges, Preamble [S] and [6]. By adopting these
guidelines, the Board hopes to apply Rule 2.11(A)(4) consistently through a
reasonable application of its text.

1. Amount of Contribution Requiring Disqualification

As noted above, there is no fixed amount for contributions that will
automatically require a judge’s disqualification. Nevertheless, there are guidelines
which judge’s may follow and which will focus any inquiry by the Board when faced
with a campaign contribution/disqualification issue.

When a judge knows or learns that a party or the party’s lawyer or law firm
has contributed to the judge’s campaign, the judge must make a reasonable effort
to determine the amount of the contribution or contributions (as where both a party
and the party’s lawyer have made contributions). The judge must also determine if
other members of the party’s law firm or its political action committee have made
contributions.



Once the amount of the contribution or contributions is known, the judge must
determine if the total amount would raise a reasonable concern about the fairness or
impartiality of the judge’s consideration of a case involving the contributor, giving
due consideration to the public perception regarding the contribution and the effect
on the judge’s ability to be fair and impartial. In assessing the “public perception” of
the amount of the contribution, the judge should consider the amount of the
contribution(s) in relation to the total amount of contributions received by the judge
in the election cycle in which the contribution(s) at issue was made and decide if the
amount was in line with other amounts contributed by others during the same
election cycle. In some instances, the amount will be recognizably large and so
disproportionate from other contributions that the size alone will raise a reasonable
concern about the judge’s fairness and impartiality in presiding over the matter.

In making this assessment, among the factors that the judge should consider
are the office being sought when the contribution was made. For example, a judge
elected as a magisterial district judge in a rural area of the Commonwealth would not
be expected to raise the same amount as a judge elected to and serving on one of
the Commonwealth’s appellate courts. Contributions of $2,000 might be
commonplace for appellate court candidates but highly unusual in common pleas and
magisterial district court campaigns. Contributions of $1,000 might not be unusual
in campaigns for common pleas candidates. Smaller contributions in the several
hundred-dollar range might be the norm in contested races for magisterial district
judge. The differences in the races would most likely result in a different public
perception relating to the size of contributions, it being reasonably understood that
a statewide appellate court campaign would attract larger contributions than a race
for magisterial district judge. Generally, the Board will view contributions beyond
these amounts as triggering the rule’s obligations. Such contributions in the Board's
view will require an analysis under the rule by the judge and may require
disqualification,

In determining the objective “public perception” of the amount of the
contribution, the Board will apply a reasonable person standard and will not be guided
by what some might consider reasonable by those regularly involved in political
campaigns. A judge’s strained view of the public perception of a sizable contribution
when faced with a disqualification issue will not be considered favorably by the Board.
In the Board’s view, regardless of the office held by the judge, a contribution of
several thousand dollars will almost always require an analysis of whether
disqualification is warranted because of the public perception resulting from such a
large contributions and its effect on the judge’s ability to be fair and impartial. Under
Rule 2.11(C), discussed below, such analysis may be avoided if the contribution is
disclosed and the parties and their attorneys waive disqualification,

2. Judge’s Knowledge of Contributions

Judges are not necessarily required to review their campaign finance reports
from the years in which they were elected, reelected or retained in order to determine
if they are disqualified from sitting on cases. Like all candidates for elective office,

7



judicial candidates and their campaign committees are required to file periodic
campaign finance reports throughout their campaigns and after the election. Those
reports are available to the public, including to lawyers and litigants. The obligation
to disqualify is based on what the judge “knows or learns.” What a judge “knows”
according to the Code and Rules is “[a]ctual knowledge of the fact in question.” Code
of Judicial Conduct, Terminology; Rules Governing Standards of Conduct of
Magisterial District Judges, Terminclogy. The Code and Rules further provide,
however, that “*[a] person’s knowledge may be inferred from the circumstances.” Id.

Many judges do not know the identities of the people who contributed to their
campaigns or the amounts contributed, having left that responsibility to their
campaign committees. While judges may seek to insulate themselves in this regard
in order to maintain the appearance of impartiality, they are ultimately responsible
for the actions of their committees, including compliance with the Code or Rules and
the applicable campaign finance laws. See Canon 4, Rule 4.4(A) and Comment [2].
The Code and Rules encourage judges to instruct their committees “to be especially
cautious in connection with ... contributions [from lawyers and others who might
appear before a successful candidate], so that they do not create grounds for
disqualification or recusal if the candidate is elected to judicial office. See Rule 2.11."
See Canon 4, Rule 4.4, Comment [3].

Judges may not remain purposely ignorant of campaign contributions in order
to avoid compliance with Rule 2.11(A)(4). They are required to sign the campaign
finance reports listing all of the contributions to their campaign committees and the
Board will presume that they know the amounts reported on them when confronted
with claims arising under this rule. A judge's professed ignorance of a contribution
from a party, the party’s lawyer, or the lawyer’s firm will not absolve the judge of
potential liability for an infraction of this rule, particularly where the contribution or
sum of the contributions is in an amount that would clearly trigger the evaluation
demanded by the rule. While there is no fixed amount that triggers this obligation,
judges should consider the public perception. when making this determination. If the
amount is large by any standard, the judge must act.

Judges should keep in mind that different from a request for recusal that may
be waived if not raised in a timely fashion, issues that arise under the Code and Rules
are not subject to strict pleading rules. Even in the absence of a motion to recuse, if
a judge sits on a case in which one of the parties or one of the lawyers or law firms
involved gave a contribution in an amount that warranted analysis under this rule
and that information is brought to the Board’s attention after the fact, the judge may
face a disciplinary inquiry and possible disciplinary action for not having conducted
the proper analysis under the rule and for not having disqualified from the case. The
issue at that stage is not the resolution of the case, but the public perception created
by the judge sitting on the case at all because of the size of the contribution.

The Comment to Rule 2.11 explains that “[a] judge should disclose on the
record information that the judge believes the parties or their lawyers might
reasonably consider relevant to a possible motion for disqualification, even if the
judge believes there is no basis for disqualification.” Canon 2, Rule 2.11, Comment
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[5]. Such a disclosure obligation would arise if the judge knows of a contribution “in
an amount that would raise a reasonable concern.” Any large contribution would raise
a reasonable concern and, while the judge is not necessarily required to review his
or her campaign finance reports from the years in which he or she was elected,
reelected or retained in order to determine if he or she is disqualified from sitting on
a case, that may be the better and more prudent practice. The Board will look
favorably upon those situations where judges made appropriate disclosures even
though the judges ultimately decided that disqualification was not required.

Of course, a party or a party’s lawyer may access the judge’s campaign finance
reports and discover that the party’s opponent or the opponent’s lawyer or law firm
contributed to the judge during the judge’s election, reelection or retention campaign.
If that information is brought to the judge’s attention in a motion for recusal or
disqualification or otherwise, the judge must then assess the situation because the
judge has “learned” that the lawyer, law firm or party was a contributor. The judge
would then be obliged to conduct the analysis discussed above.

A different situation presents itself in relation to contributions made to a sitting
judge standing for retention or reelection or election to a higher court. As noted
above, campaign contributions are reported periodically during the campaign and
after its conclusion. If a judge’s committee receives a contribution from a lawyer, law
firm or litigant in a proceeding before the judge at a time before the filing of the
campaign finance report on which the contribution is required to be listed, the judge
may have a disclosure obligation and failure to do so could result in disciplinary
action.

3. Look-back Period

As noted above, different from Rule 2.13 relating to administrative
appointments which establishes a two-year period after a judge’s campaign during
which a judge is generally prohibited from appointing a lawyer to a position if the
lawyer, the lawyer’s spouse or domestic partner, has contributed as a major donor
to the judge’s election campaign, Rule 2.11(A){4) contains no specific time period.
However, it is clear that the drafters of Rule 2.11 intended a limited look-back period
when a judge is required to determine if he or she is disqualified because of a
campaign contribution.

In enforcing this rule, the Board will presume that the effect of a contribution
on a judge’s impartiality will dissipate over time. However, since the alternative
language proposed by the PBA Task Force would have included a two-year look-back
period and that language was rejected by the Supreme Court in favor of the current
verbiage in Rule 2.11(A)(4), it would be inappropriate for the Board to adopt a strict
time limit. Generally speaking, however, the Board will expect judges to conduct the
analysis required by this rule whenever a campaign contribution-related
disqualification issue is raised in any proceeding within two years of the end of the
election in which the campaign contribution was made. In examining complaints
under this rule, the Board will look to the amounts of the contributions and the timing
of the contributions in relation to when the matter comes before the judge.
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The size of the contribution will play a role in any determination under this
rule. The larger the contribution, the longer the period in which the judge will be
required to consider the issue of disqualification under this rule. Concomitantly, the
smaller the contribution, the shorter the period. Some contributions could be so large
that the effect of the contribution on public perception will never dissipate and the
judge should never sit on that contributor’s cases absent an informed waiver under
Rule 2.11(C).

4. Contributions in Excess of “Gift” Reporting Requirement

Ruie 2.11(A)(4) clearly states that there is a rebuttable presumption that
disqualification or recusal is not required if the amount of a contribution is less than
the amount that a judge has to report as a gift on the judge’s annual Statement of
Financial Interests. For 2016, that amount is $250. This presumption does not equate
to an obligation to recuse or disqualify any time the judge knows or learns of a
contribution that exceeded the amount triggering the reporting requirement. Nor
does it necessarily impose any obligation on the part of the judge to disclose all
contributions that exceed that amount or to conduct the analysis required by the rule.

That a judge “shouid disclose on the record information that the judge believes
the parties or their lawyers might reasonably consider relevant to a possible motion
for disqualification, even if the judge believes there is no basis for disqualification,”
as explained in the Comment to Rule 2.11, does not necessarily require that the
judge disclose every contribution in excess of the gift amount. Such an obligation
arises only if the information might “reasonably” give rise to a motion for recusal or
disqualification. In assessing whether or not disclosure or disqualification is required
for a contribution of more than the gift amount requires a determination of whether
the size of the contribution “would raise a reasonable concern about the fairness or
impartiality of the judge’s consideration of” a case involving the contributor. As
explained above, this is an objective inquiry into whether the contribution raises a
reasonable concern about the judge’s impartiality considering the public perception
regarding such contributions and their effect on the judge’s ability to be fair and
impartial. Disqualification is only mandated when the amount of the contribution
raises “a reasonable concern about the fairness or impartiality of the judge'’s
consideration of a case involving the party, the party’s lawyer, or the law firm of the
party’s lawyer.” As is explained below, disqualification may be avoided by informed
waiver by the parties and their attorneys.

Of course, if the judge’s campaign committee only raised a small amount of
money, a contribution in an amount less than or equal to the amount that must be
reported on a Statement of Financial Interests as a gift might require closer
examination by the judge. Like all rules of general application, the particular
circumstances might change the equation and the result.

10



5. Contributions by Several Lawyers from the Same Law Firm

Rule 2.11(A)(4) clearly applies to contributions by the individual lawyer
representing the party in court and those by the lawyers in the firm with which the
lawyer is affiliated. It is possible that a judge might “know” of contributions by the
lawyers in a law firm (even if the judge did not know the specific amounts), if the law
firm hosted a fund-raising event for the judge during the judge’s candidacy. On the
other hand, the judge could “learn” of such law firm-related contributions if a party
or lawyer raised the issue in a motion. In either of those circumstances, the judge
would have to assess the situation under the standards set forth above, considering
the amounts of the contributions from all of the lawyers in the firm.? If the firm has
multiple offices, the judge will have to determine the contributions from lawyers from
all of the firm’s offices. This results from the language of Rule 2.11(A)(4) itself and
the definition of “aggregate” contained in the “Terminology” section of the New Code
and Rules. To the extent possible, the judge must try to determine the total
contributions from all of the lawyers in the firm of the lawyer at the time that the
issue of disqualification arises. This review must include direct contributions to the
judge’s campaign committee (including “in-kind” contributions) and indirect
contributions where the contribution is not to the judge's campaign committee, but
is made with the understanding that it will be used to support the judge’s election
(which could include money expended to defeat the judge's opponent). In cases
involving protracted litigation, the issue of disqualification based on campaign
contributions to the judge may arise whenever a new lawyer enters an appearance
in the case or whenever a lawyer for a party changes firms.

6. Waivers

Any disqualification under Rule 2.11(A)(4) is subject to a waiver. Rule 2.11(C})
provides:

A judge subject to disqualification under this Rule, other than for bias or
prejudice under paragraph (A)(1), may disclose on the record the basis of the
judge's disqualification and may ask the parties and their lawyers to consider,
outside the presence of the judge and court personnel, whether to waive
disqualification. If, following the disclosure, the parties and lawyers agree,
without participation by the judge or court personnel, that the judge should
not be disqualified, the judge may participate in the proceeding. The
agreement shall be incorporated into the record of the proceeding.

Canon 2, Rule 2.11(C). The rule is virtually identical for magisterial district judges,
except for the last sentence which states: “The agreement, in writing and signed by
all parties and their lawyers, shall be attached to the record copy of the complaint
form."”

2 As noted in footnote 1, above, this Statement of Policy addresses contributions
made to judges’ campaign committees and not contributions to political action
committees (PACs) that contribute to judges’ campaign committees.
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As noted previously, the Comment to Rule 2.11 explains that “[a] judge should
disclose on the record information that the judge believes the parties or their lawyers
might reasonably consider relevant to a possible motion for disqualification, even if
the judge believes there is no basis for disqualification,” and the Board will look
favorably upon those situations where judges have made appropriate disclosures
even though the judges ultimately decided that disqualification was not required. In
addressing possible waivers under this provisions, judges must be careful to not to
ambush litigants and their lawyers. The judge should make the proper disclosure as
soon as the judge becomes aware of a possible problem and must then afford the
parties and their lawyers sufficient time, without involvement by the judge or court
personnel, to reasonably consider the situation and decide if waiver is appropriate.
For judges covered by the Code of Judicial Conduct, any agreement to waive the
disqualification must be incorporated into the record of the proceeding. This may be
accomplished by stating the agreement on the stenographic or other official record
and having the parties and their lawyers express their assent. For those judges
bound by the Rules Governing Standards of Conduct of Magisterial District Judges,
since theirs are not courts of record, the agreement must be reduced to a writing
signed by all the parties and their lawyers and attached to the record copy of the
complaint form. If properly done before any court, such a record will ward off any
future appellate challenge and will insulate the judge from disciplinary action for an
alleged violation of Rule 2.11.
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